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How do educational leaders respond to the legal challenges facing their organiza- 
tions in a highly litigious society? How do they ensure that their organizations are 
achieving their mission without unduly restricting the constitutional rights and 
personal freedoms of their students and staff? How do leaders know when they are 
operating within the law? How can they build and foster an organizational culture 
that places high value on the personal rights and uniqueness of each individual? 
These are issues this book addresses. 

School Law and the Public Schools: A Practical Guide for Educational Leaders , sec- 
ond edition, is based on the premise that, given today's litigious society, educa- 
tional leaders and policymakers must be knowledgeable of the law that governs the 
operation and conduct of their organizations. Increasingly, educational leaders will 
need to exercise discretion in making rational and legally defensible decisions that 
affect students and school personnel under their authority. They will need to guide 
the development and execution of sound and well-developed policies, rules, and 
regulations governing many aspects of their operation. Educational leaders must 
ensure that they possess the legal knowledge necessary to accomplish these impor- 
tant administrative tasks successfully. 

The goal of the second edition of this book is to provide comprehensive and prac- 
tical knowledge of relevant legal issues that affect the organization and administration of 
public schools. This second edition includes an in-depth discussion of the legal sys- 
tem in the United States and how it affects the administration of public schools in 
the United States. It proceeds with the addition of recent landmark court decisions 
in areas such as religion, student rights, student and faculty disabilities, and class- 
room harassment, among other topics. One important dimension of the book 
involves a comprehensive discussion of school violence in public schools. Guid- 
ance is provided for educational leaders as they strive to maintain safe schools. 
Expanded discussion of legal issues supported by charts and tables are integrated 
throughout the text to amplify topics under discussion. Practicing and prospective 
educational leaders, students of educational leadership, teachers, prospective 
teachers, and policymakers at all educational levels will gain knowledge that will 
allow them to effectively perform their professional duties within the boundaries 
of constitutional, statutory, and case law. 

This book is organized and written in a style that facilitates ease of reading 
even for those individuals who have little or no legal background. Significant court 
cases have been carefully selected that address issues most relevant to effective 
practice. The text begins with an in-depth focused discussion of major legal issues 



19 



xix 



XX 



Preface 



followed by relevant constitutional, statutory, and case law. Legal citations are 
used to support and enhance the discussion of these issues. Legal references sup- 
porting the topics under discussion are found on each page, thus enabling the 
reader to ascertain easily the legal sources of authority related to those particular 
topics. 

One unique and salient feature of this book is its focus on the development of 
administrative guides that relate to major issues discussed in each chapter. These 
guides provide readers with pertinent information to direct their day-to-day deci- 
sions and actions as they encounter a wide array of legal challenges within their 
organizations. No attempt was made to review or include a significant number of 
state statutes or interpretations, since there are numerous variations from state to 
state. The primary focus involves legal sources or developments that have signifi- 
cant implications for effective educational leadership throughout public schools in 
the United States. 

Finally, the book ends with appendices that include relevant constitutional 
provisions, carefully selected and annotated federal statutes, as well as an abbrevi- 
ated glossary of important legal terms to assist the reader and provide relevance to 
the body of the text. School Lazo and the Public Schools provides a practical and useful 
resource guide for educational leaders aimed at increasing their knowledge and 
awareness of the complex legal issues that affect their organizations. It will enable 
them to more effectively perform their legal duties and to meet the requirements of 
reasonableness as they move their organization toward their mission. 
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Legal Framework Affecting 
Public Schools 




Sources of Law 



Bill of Rights and the Fourteenth Amendment 

The Bill of Rights represents a primary source of individual rights and freedoms 
under the U.S. Constitution. The first 10 amendments to the Constitution are 
viewed as fundamental liberties of free people because they place restrictions on 
the government's powers to intrude on the fundamental rights of all citizens. These 
restrictions simply mean that the government cannot exercise certain powers in 
relationship to free people. For example, the government cannot pass laws prohib- 
iting the freedom of speech. Consequently, citizens can speak freely within the 
boundaries of the Constitution without undue interference by the government. At 
its inception, the Bill of Rights limited only the federal government's powers and 
not those of state government, which meant that states relied on their own Bill of 
Rights to limit state powers. 

However, this all changed with the adoption of the Fourteenth Amendment 
in 1868. The Fourteen Amendment, which guarantees due process of law and fun- 
damental fairness, was applied to the states. The Fourteenth Amendment stipu- 
lates, No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person 
of life, liberty or property without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws." Fourteenth Amendment 
provisions are enforced by state or federal courts operating within their proper 
jurisdiction, since they are considered federal law. Prior to the adoption of the Four- 
teenth Amendment, there were very few controls placed on state government if 
they failed to abide by their own Bill of Rights. Relief could be sought only in the 
state courts without any certainty that these courts would enforce their own Bill of 
Rights. Federal courts had no authority to enforce a state Bill of Rights that was 
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solely under the jurisdiction of state courts. By virtue of the Fourteenth Amend- 
ment, that authority is now vested in the federal courts. 

Along with due process and equal protection provisions, the most formidable 
freedom contained in the Bill of Rights include freedom of speech, press, assembly, 
religion, as well as freedom from unreasonable searches and protection against 
self-incrimination. Thus, the first 10 amendments now apply to encroachment by 
state government. Since public schools are agents of the state, they are subject to the 
provisions of the Bill of Rights, which means that school officials must recognize 
and respect the constitutional rights of students and school personnel. Failure to do 
so will result in infringement of their constitutionally protected rights and possible 
legal challenges through the courts. 



The Federal Constitution 

The Constitution of the United States is the basic law of the land. It provides a 
framework of law in which orderly governmental processes operate. The Constitu- 
tion thus becomes the primary source of law. All statutes enacted at the federal, 
state, and local levels as well as state constitutions and local regulations and ordi- 
nances are subordinate to the Constitution. The federal Constitution is distinguish- 
able in its provision to protect fundamental rights of all citizens of the United States. 
Inherent among these rights are those involving personal, property and political 
freedoms. Although the Constitution does not make a reference to education, it 
does impact the operation and management of schools, particularly with respect to 
amendments, which protect the individual rights of students, faculty, and staff. 

One salient feature of the Constitution is the provision that calls for the sepa- 
ration of powers involving the executive, judicial, and legislative branches of gov- 
ernment. The precept of separated powers provides each branch with the proper 
checks and balances on the powers of other branches. 



State Constitutions 

Based on the Tenth Amendment to the federal Constitution, powers not delegated 
to the United States by the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively. Since education is not mentioned in the Tenth 
Amendment, it is left to states to control. Therefore, state constitutions represent 
the basic source of law for individual states and generally require legislative bodies 
to perform various functions, including establishing systems of public education. 
They prescribe funding and operational schemes for public schools. State constitu- 
tions also restrict the powers legislative bodies may exercise. 

State constitutions very often address the same subject matter found in the 
federal Constitution, such as due process, individual rights and freedoms, as well 
as separation of church and state. State constitutions may exceed coverage granted 
by the federal Constitution but may not fail to meet the basic requirements of the 
Constitution or contradict it in any manner. Thus, a state statute may be in direct 
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conflict with both federal and state constitutions or may violate one and be in com- 
pliance with the other. In all cases, federal and state constitutions prevail. 



Statutes 

Statutes represent an act of the legislative branch of government. The word statute 
is derived from the Latin term statutum, meaning "it is decided." Statutes are the 
most abundant source of law affecting public schools. School district policy, rules, 
and regulations are generally based on statutory law. Since education is considered 
a state function by virtue of the Tenth Amendment, courts tend to support the view 
that state legislatures should exercise power over public schools. It is only when 
statutes conflict with the federal Constitution, federal law, or state constitutions 
that a challenge is brought to the courts. In short, statutes are always subject to 
review by the judicial branch of government to determine their constitutionality. 
Statutes represent the most effective means of developing new law or changing old 
laws. 

State legislators grant local school boards the authority to adopt and enforce 
reasonable rules and regulations necessary for the operation and management of 
schools. When challenged, school officials must be able to demonstrate that a legit- 
imate state interest is met by enforcing a particular rule or regulation, especially in 
cases where individual freedoms are restricted. 

Court or Case Law 

Case law is generally reflected in judge-made or common law, as distinguished 
from statutory law. Common law consists of the judgments, opinions, and deci- 
sions of courts adopting and enforcing preceding usages and customs. Frequently, 
case law relies on past court decisions, which are called precedents. This practice is 
derived from the rule of law known as Stare decisis , a Latin term meaning "let the 
decision stand." This doctrine requires courts to observe legal precedents estab- 
lished in previous cases in the same jurisdictions in making future decisions involv- 
ing the same or similar subject matter and factual circumstances. Although courts 
generally rely on precedent, they are not absolutely bound by it in rendering a deci- 
sion. Factual circumstances may be sufficiently different to warrant a different deci- 
sion, even when the subject matter is similar. Moreover, the rationale used in 
reaching the decision may not be viewed as applicable to the particular case under 
review. Federal courts, in their rulings, have contributed to a significant body of 
case law, which impacts the development of educational policies governing the 
administration and operation of public schools. 

Case law is sometimes viewed as unsettled law because occasionally courts 
render conflicting rulings within their jurisdictions. Consequently, a ruling by a 
federal, district, or appellate court only affects educational policymakers in that 
particular jurisdiction. The Supreme Court is the single court whose decisions 
affect the organization and administration of public schools across the nation. Even 
so, there are many instances in which state and federal appellate decisions are not 



4 



Chapter 1 



followed due, in large measure, to the fact that the Supreme Court has no ability to 
hear every conceivable issue relating to schools. 



School Board Policies 

School board policies represent a basic source of law for school personnel as 
reflected in rules and regulations governing the total operation of schools. School 
board policies are legally defensible as long as they do not conflict with the federal 
or state constitutions, federal and state statutes, or case law. Once these legal 
requirements are met, the school board as the delegated policy-making body at the 
local level may not violate its own policies. A school board is legally required to 
adhere to its own policies. Failure to do so may result in legal challenges by those 
adversely affected by the board's actions. 



The U.S. System of Courts 

The judicial system consists of federal and state courts. The organization of the 
courts at both levels is essentially the same: trial courts, intermediate courts of 
appeal, and the highest court, which is the Supreme Court. State constitutions usu- 
ally prescribe the powers of state courts as well as their jurisdiction. Irrespective of 
the level, courts are limited only to cases or legal conflicts presented to them for 
resolution. Courts cannot take it upon themselves to decide on the constitutionality 
of a statute or a policy unless a suit is brought challenging the legality of that par- 
ticular statute or policy. 

The courts usually perform three types of judicial functions when they are 
called on to act. They (1) settle controversies through applying basic principles of 
law to specific factual circumstances, (2) interpret legislative enactments, and (3) 
determine the constitutionality of legislative or administrative mandates. When 
applying principles of law to specific situations, the courts may find that principles 
of law are vague or ambiguous. In such cases, the courts must rely on legal prece- 
dent for direction. 

In interpreting statutes, the courts, through their analogies and rulings, may 
actually affect the definition of the legislation by assigning meaning to it. When 
determining the constitutionality of statutes, courts make the presumption that 
such statutes are constitutional. Consequently, those who challenge the legality of 
the statute must assume the burden of proof to demonstrate otherwise. The 
Supreme Court in Florida addressed this issue when it stated: 

We have held that legislative acts carry such a strong presumption of validity that 
they should be held constitutional if there is any reasonable theory to that end. . . . 
Moreover, unconstitutionality must appear beyond all reasonable doubt before an 

act is condemned If a statute can be interpreted in two different ways, one by 

which it will be constitutional, courts will adopt the constitutional interpretation. 1 
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Federal Courts 

Federal courts typically deal with cases involving federal or constitutional issues 
("federal questions") or cases in which the parties are residents of different states 
("diversity of citizenship"). The federal court system includes district courts, appel- 
late courts, and the Supreme Court. There are 95 federal district courts in the United 
States. At least one federal court is found in each state. Larger states, such as New 
York and California, have as many as four federal courts. Federal courts usually 
hear cases between citizens of different states and cases involving litigation of fed- 
eral statutes. 

Federal appellate courts are represented by circuit courts of appeal. There are 
13 federal circuit courts, including 11 with geographic jurisdiction over a number 
of states and territories, 1 for the District of Columbia, and another involves three 
specialized federal courts. Table 1.1 and Figure 1.1 identify the geographic areas 
associated with each circuit. There are many judges on the various courts of appeals; 
for example, the Sixth Circuit Court of Appeals has 14 judges and 8 "senior" judges 
available to sit in panels of 3 judges. The primary function of the appellate court is 
to review the proceedings of lower courts to determine if errors of law (as opposed 
to facts) were committed, such as procedural irregularities, constitutional misinter- 
pretations, or inappropriate application of rules of evidence. Panels of judges for 
appellate courts hear oral arguments from the appellant and the appelle, examine 
written arguments, vote, and render a ruling. The appellate court may also, based 
on its finding, remand the case to be retried by the lower court. 



TABLE 1.1 Jurisdiction of Federal Circuit Courts of Appeal 



Circuit 


Jurisdiction 


1st 


Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island 


2nd 


Connecticut, New York, Vermont 


3rd 


Delaware, New Jersey, Pennsylvania, Virgin Islands 


4th 


Maryland, North Carolina, South Carolina, Virginia, West Virginia 


5th 


Louisiana, Mississippi, Texas 


6th 


Kentucky, Ohio, Michigan, Tennessee 


7th 


Illinois, Indiana, Wisconsin 


8th 


Arkansas, Iowa, Minnesota, Missouri, Nebraska, North Dakota, 




South Dakota 


9th 


Alaska, Arizona, California, Guam, Hawaii, Idaho, Montana, 




Nevada, Northern Mariana Islands, Oregon, Washington 


10th 


Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming 


11th 


Alabama, Florida, Georgia 


DC 


Washington, DC 


Federal 


Washington, DC (specialized courts) 
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State Courts 

State courts are a part of each state's judicial system, with the responsibility of hear- 
ing cases involving issues related to state constitutional law, state statutes, and 
common law. Many education cases are heard in state courts, because they do not 
involve a federal question. The structure of state courts is similar to those found in 
the federal courts: courts of general jurisdiction, courts of special jurisdiction, 
courts of limited jurisdiction, and appellate courts. There are variations in the 
names of these courts among the 50 states but all states have at least three to four 
tiers of courts. 

Courts of General Jurisdiction . Courts of general jurisdiction are often referred 
to as district or circuit courts. Their jurisdiction covers most cases except those held 
for special courts. In many instances, decisions may be appealed from these courts 
to intermediate appellate courts or even to the state supreme court. Areas adjudi- 
cated by these courts include civil, criminal, traffic, and juvenile issues. 

Courts of Special Jurisdiction. Courts of special jurisdiction were established to 
hear legal disputes in special matter areas. They are generally referred to as trial 
courts with limited jurisdiction and may be called municipal, justice of the peace, 
probate, small claims, and traffic courts. 
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Intermediate Appellate Courts. Intermediate appellate courts have emerged 
over the past three decades to hear appeals from trial courts or certain state agen- 
cies. Their primary role involves reviewing proceedings from trial courts to deter- 
mine if substantive or procedural errors occurred in applying the law. In a sense, 
their duties are similar to the highest court within the state. However, the primary 
difference between the two is discretion. The intermediate court has less discretion 
in accepting cases than does the highest or state supreme court. Many, but not all, 
of the cases heard by the intermediate courts are mandatory. 

Appellate Courts . Appellate courts represent the highest courts within the state. 
They are considered courts of last resort. In 44 states, these are referred to as the 
state supreme courts. These courts have some discretion in accepting cases, but 
must hear mandatory cases based on appeal and decide on the merits of each case. 
State statutes generally prescribe the types of cases that must be heard by the vari- 
ous courts within a state. Discretionary jurisdiction involves cases in which a party 
files a petition to the state supreme court, seeking redress. It is then left to the U.S. 
Supreme Court to use its discretion in deciding to accept or reject the case. It is 
important to understand that state courts play a vital role in addressing many 
issues involving the administration of public schools. 



Analysis of An Appellate Court Opinion 

Court proceedings are concluded with a written opinion setting forth the decision 
of the court on an issue under review by the court. These opinions consist of a set 
of components designed to facilitate an understanding of the court's ruling. The 
most common elements include the name of the case, the year in which the case was 
decided by the court, the appellant's contention, the appelle's defense, the proce- 
dure by which the case reached the court, the facts giving rise to the case, the ruling 
of the court, the court's rationale for the ruling, and the final disposition on the 
issue. 



Case (Citation) 

Cases are usually named for parties involved in the controversy. The party initiat- 
ing the suit at the trial court level is referred to as the plaintiff. The party against 
whom the suit or action is brought is called the defendant. The plaintiff's name 
comes first, followed by the defendant's (e.g.. Baker v. Owen). If the case is 
appealed, the party initiating the appeal who was not supported at the first level 
becomes the appellant, and the other party becomes the appellee. In this instance, 
the appellant is listed first and the appellee last (e.g., Owen v. Baker). Even though it 
may take as long as several years before all legal remedies are exhausted in a par- 
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ticular case, the year in the case citation indicates the time in which the decision 
was rendered. 

Procedure 

The initiator of the suit (plaintiff) files a complaint seeking relief by the courts for 
alleged improper actions taken by the defendant or failure on the defendant's 
part to meet certain legal standards. In either case, the plaintiff contends that an 
indefensible act has been attributed to the defendant. The party against whom a 
complaint is filed responds to the complaint with a rationale as to why certain 
actions were taken or were not taken. The defendant attempts to justify its 
actions regarding the plaintiff. In appellate decisions, an explanation may be 
given as to how the case reached the appellate level. An appeal or a petition for a 
writ of certiorari is the most common means used to bring a case to a higher 
court level. At the U.S. Supreme Court level and in some states courts of appeals, 
the writ of certiorari is used to remove a case from a lower court to a higher court 
for review. 



The facts of a case describe the specific details leading to the conflict or contro- 
versy that resulted in the case reaching the court. The facts will describe the 
nature of the conflict as determined by the evidence presented during the actual 
proceeding. The facts are only at issue at the lower trial court level, not at the 
appeals stage. Appellate courts apply the law to the facts as determined by the 
trial. 



Ruling and Justification 

The ruling of the court, made manifest in the form of the written decision or opinion 
of the court, represents the court's response to the issue presented for its review. 
The ruling is usually accompanied by a justification detailing the basis on which the 
ruling was made. The ruling usually includes statements covering primary facts 
and the major conclusions reached by the courts. Stare decisis, or following prece- 
dents, is an important component in all court decisions. 

Disposition 

The disposition follows the ruling of the case that determines if the plaintiff or the 
defendant was supported by the courts in the dispute. Once the victor is deter- 
mined, the court reaches a conclusion and orders that some action be taken con- 
sistent with its ruling. If the plaintiff wins, the court will prescribe a remedy for 
the damages suffered by the plaintiff. It may be in the form of an order compel- 
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ling the defendant to compensate the plaintiff for damages or an injunction pro- 
hibiting the defendant from continuing a certain practice deemed to be unjust. If 
the defendant is upheld, the case may be dismissed with an order that the plain- 
tiff pay court fees and other legal fees associated with the case. In some instances, 
the case may be passed to an appellate court to determine the proper remedy. The 
appellate court may uphold the lower court decision, reverse the lower court 
decision, or modify the decision in some manner. The court may also remand the 
case back to the lower court for further proceedings based on its review of the 
case. 



The Supreme Court 

The Supreme Court is the highest court in the land. Unlike lower courts, there is no 
appeal beyond the decision of this court. The Supreme Court's ruling can be over- 
turned only by an amendment to the federal Constitution. Nine justices, including 
a Chief Justice, comprise the high court. To avoid political infringement, they are 
appointed to life terms. 

Interestingly, the Supreme Court first convened in New York in 1790 and 
adjourned because it had nothing to do. It decided only 56 cases over a 10-year 
period, with very few of the cases having any real significance. Cases reach the 
Supreme Court primarily in two ways: on appeal and by writ of certiorari. The 
Supreme Court's review occurs in the following manner: 



On Appeal (a review by right) 

From State Courts 

!• Where a state court has held a federal statute or treaty provision unconstitu- 
tional 

2. Where a state court has upheld a state law or state constitutional provision 
arguably in conflict with the federal Constitution, laws, or treaties 

From Federal Courts of Appeals 

1. Where a federal law or treaty is held unconstitutional 

2. Where a state law or state constitutional provision is held invalid because it 
conflicts with a federal law, treaty, or constitutional provision 

From Federal District Courts (direct appeal to Supreme Court) 

1. Where a federal statute having a criminal penalty is held unconstitutional 

2. Where judgment has been rendered to enforce antitrust laws, the Interstate 
Commerce Act, or Title II of the Federal Communications Act 

3. Where a three-judge district court grants or denies an injunction restraining 
enforcement of state statutes or federal statutes/or orders of certain federal 
agencies 
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On Certiorari (a discretionary review granted or denied 
by vote of the Supreme Court) 

From State Courts 

1. In cases involving federal questions where the decision supported a federal 
claim made under federal law or constitutional provisions 

From Federal Courts of Appeals 

1. Where a decision interpreted or applied the Constitution or various federal 
laws 

or 

2. Where state laws or state constitutional provisions have been challenged in 
conflict with federal law where the court of appeals upheld the state provi- 
sions. 2 

Decisions reached by the Supreme Court are group decisions, which are 
thought to produce stability. Justices work collectively but independently to arrive 
at decisions. The high court meets for 36 weeks, commencing on the first Monday 
of each October and ending during the week of July 7th. The justices spend their 
time listening to lawyers' arguments, discussing court business, writing or study- 
ing opinions, and reading briefs submitted by attorneys. Each justice works six 
days a week, 8 to 10 hours each day. Court is open 4 days each week from Mondays 
through Thursday. During this time, the justices listen to oral arguments four hours 
each day. Each case is given only one hour to argue its position, with the plaintiff 
and the defendant receiving one-half hour each to make their point. The Court 
recesses for two weeks to allow the justices to perform their important duties relat- 
ing to the business of the Court. 



Supreme Court Ritual 

On Fridays at 11:00 a.m., the justices meet in a conference room (which is lined with 
books from floor to ceiling at a marble fireplace). They meet under a painting of 
Great Chief Justice Marshall, the fourth Chief Justice of the United States, and shake 
hands, showing harmony of aims. Justices are called to chamber by a buzzer 5 min- 
utes before 11:00 a.m. 

Seated at the head of the table is the Chief Justice, directly across from him at 
other end of table sits the Senior Associate Justice. The rest sit on either side of the 
table according to rank in seniority, descending in seniority away from the Chief 
Justice. The most recently appointed justice serves as a "messenger," carrying mes- 
sages in and out of the conference room. Discussion of issues passes from justice to 
justice according to seniority. After discussion, there is a call for a vote — 4 votes 
bring it to the Court; 5 votes dispose of it. If a justice disqualifies himself or herself 
and the vote is 4 to 4, the lower court decision stands. Justices vote in reverse order, 
from least senior to most senior. 
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After voting, the case is assigned a justice for opinion. Writing is assigned by 
the Chief Justice if he voted with majority; if not, then the next most senior justice 
performs this task. When the opinion is written, it is disseminated to other justices 
for their concurrence or dissention. They also look for weaknesses. Frequently, the 
opinion is rewritten by the original author, sometimes as many as 25 times. It is then 
filed in Open Court. 



U.S. Supreme Court Decisions 

Supreme Court decisions include three citations that are often referred to as parallel 
citations, which means that the same case can be found in three different sets of doc- 
uments. These sources are as follows: 

1. United States Reporter (U.S.), the official reports of Supreme Court Decisions 

2. Supreme Court Reporter (Sup. Ct. or S.Ct.), published by West Publishing Com- 
pany 

3. United States Supreme Court Reporter (L. Ed.), published by Lawyers Coopera- 
tive Publishing Company. 

Parallel citations are illustrated in the following example: Baker v. Carr, 369 
U.S. 186, 82 S.Ct. 691, 7 L. Ed. 2d 663 (1992). In the first citation, 369 refers to the 
volume in the United States Reporter; 186 refers to the page in which the case can be 
found. The second citation, 82, refers to the volume of the Supreme Court Reporter; 



Administrative Guide 



Legal Frarnexvork 

1. The U.S. Constitution is the fundamental law of the land. State laws and school 
district policies or administrative practices may not conflict with any constitu- 
tional amendments. 

2. When developing school policies, the U.S. Constitution should be considered the 
primary source of law. Statutes should be considered the second primary source 
of law if they are consistent with the Constitution. If not, case law becomes the 
second primary source, with statutes becoming the third primary source. 

3. Since education is a state function, state statutes create local school districts and 
establish all requirements that school districts must meet. Statutes are subject to 
review by the judicial branch of government to determine their constitutionality. 

4. With the exception of U.S. Supreme Court decisions, school leaders must adhere 
to court rulings affecting their respective states and circuits for administrative 
guidance. 

5. The courts will not permit school boards to violate their own policies once they 
are determined to be legally defensible. 
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691 refers to the page in which the case can be found. In the third citation, Lawyer's 
Edition, 7 refers to the volume; 2d refers to the second edition and 633 refers to the 
page and in which the case can be found; and 1992 refers to the year in which the 
decision was rendered. Either of these three sources may be used to locate a U.S. 
Supreme Court case. 



Endnotes 

1. Hobbs v. County of Moore, 267 N.C. 665, 149, S.E. 2. Arval A. Morris, The Constitution and American 

2d 1 (1966). Education (St. Paul, MN: West Publishing, 1974). 
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Religion and the 
Public Schools 



The Fourteenth Amendment, a key component of the U.S. Constitution, focuses on 
the rights and privileges of citizens of the United States in the provision that states: 

All persons bom or naturalized in the United States are subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any state deprive any person of life, liberty, 
or property without due process of law; nor deny to any person within its jurisdic- 
tion the equal protection of the law. 

While the Fourteenth Amendment prohibited infringement on the rights of 
U.S. citizens, the Constitution as a whole made virtually no reference to religious 
liberties of U.S. citizens when it was ratified by the states. The only exception was 
a religious test office provision that prohibited states from imposing religious tests 
for federal offices. This provision became the last clause of Article VI of the Consti- 
tution. The omission of religious liberties in the Constitution was defended by 
Madison, which led Jefferson to convince him that a religious provision in the Bill 
of Rights was needed. The uncertainty of whether religious rights were implied in 
the Constitution was sufficient enough to justify the need for a Bill of Rights pro- 
tecting religious freedoms. Madison then introduced a series of proposals that 
included amendments aimed at preventing encroachment by government into the 
rights and liberties of all citizens. These proposals, presented to the House of Rep- 
resentatives, eventually became the Bill of Rights. Noticeably among these rights 
was the separation of church and state, which guarantees religious freedoms and 
prohibits the establishments of religious by the government. 

Although religious freedoms are addressed in the Bill of Rights, conflicts 
involving church and state interactions have intensified over the past decade, as 
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numerous challenges have been levied against public schools regarding certain 
questionable religious practices. Courts increasingly have been called on to deter- 
mine the constitutional validity of these practices. 

The tension between church and state issues relates to the requirement that 
the government maintains a neutral position toward religion. In 1879, the Supreme 
Court in the landmark Reynolds v. United States invoked Thomas Jefferson's view 
that there be a wall of separation between church and state. 1 

The First Amendment serves as the basis for delineating certain individual 
religious rights and freedoms, as well as governmental prohibitions regarding reli- 
gion. The First Amendment to the United States Constitution states: "Congress 
shall make no laws respecting an establishment of religion or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble and to petition the government for a redress of 
grievances." 

While the initial intent of the First Amendment prohibited Congress from 
making laws supporting religion or prohibiting the rights of individuals to exercise 
their religious rights, the United States Supreme Court, in a compelling decision, 
Cantwell v. Connecticut, held that this prohibition aimed at Congress also applied to 
the states. 2 The Fourteenth Amendment made the First Amendment applicable to 
state action, thus providing the same constitutional guarantees to citizens against 
state infringement of their religious rights by prohibiting the establishment of reli- 
gious practices in public schools. 

The First Amendment contains two essential clauses regarding religion: the 
establishment clause and the free exercise clause. The establishment clause prohibits 
the state from passing laws that aid a religion or show preference of one religion 
over another; the free exercise clause prohibits the state from interfering with individ- 
ual religious freedoms. The combined effect of these two clauses compels public 
schools as state agencies to maintain a neutral position regarding religious matters 
in their daily operations. This means that the state can neither aid nor inhibit reli- 
gion — it must adhere to the principle of neutrality. The intent of the establishment 
clause was clearly enunciated in the famous Everson case in which the United States 
Supreme Court stated: 




The "establishment of religion" clause of the First Amendment means at least this: 
Neither a state nor the Federal Government can set up a church. Neither can pass 
laws which aid one religion, aid all religions, or prefer one religion over another. 
Neither can force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious beliefs or disbeliefs, for 
church attendance or non-attendance. No tax in any amount, large or small, can be 
levied to support any religious activities or institutions, whatever they may be 
called, or whatever form they may adopt to teach or practice religion. Neither a state 
nor the Federal Government can, openly or secretly, participate in the affairs of any 
religious organizations or groups and vice versa. In the words of Jefferson, the 
clause against establishment of religion by law was intended to erect "a wall of sep- 
aration between Church and State." 3 
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Since the Cantwell decision, which held that the Fourteenth Amendment 
makes the First Amendment applicable to state action, the establishment clause has 
significant implications for the administration of public schools. 



School-Sponsored Prayer 



The issue of prayer in public schools was addressed in a landmark case in the early 
1960s by the United States Supreme Court. Prior to this time, prayer was routinely 
offered in public schools across the nation and generally supported by the courts. 
In spite of the landmark Engle decision banning prayer in public schools, school 
prayer continues to be challenged by Congress, state legislatures, and citizens as 
they persist in seeking creative ways to support prayer in the nation's schools. For 
example, a Republican congressman in 1996 prepared an amendment to the Con- 
stitution designed to allow prayer in public schools. Representative Ernest Istook 
of Oklahoma indicated that he introduced a 52-word "Religious Freedom Amend- 
ment" before Congress. Americans United for Separation of Church and State and 
other opponents were strongly opposed to such a measure and cited the harmful 
impact it would have for minority religions. This proposal represents just one 
example of congressional efforts to return prayer to public school. Prayer will con- 
tinue to be a hotly contested issue, as it has quickly become one of the most highly 
debated topics in the United States today. 

The United States Supreme Court first addressed prayer in public schools in 
the famous Engle case. In 1962, the New York Board of Regents required the reading 
of a school-sponsored, nondenominational, voluntary prayer, which was to be 
recited by each class in the presence of the classroom teacher. This prayer was com- 
posed by the State Board of Regents and read as follows: 

Almighty God, we acknowledge our dependence upon thee and we beg thy bless- 
ings upon us, our parents, our teachers and our country. 

Those students who did not wish to recite the prayer were excused from par- 
ticipation. This practice was challenged by parents on the grounds that it violated 
the establishment clause of the First Amendment and was in conflict with the 
beliefs and religious orientation of some students. The U.S. Supreme Court held for 
the parents, ruling that the prayer was religious in nature and did in fact violate the 
establishment clause of the First Amendment. 

In holding that the state's support of prayer recitation in the public schools 
was illegal, the Court stated: "In this country, it is no part of the business of govern- 
ment to compose official prayers for any group of the American people to recite as 
part of a religious program carried on by the government." 4 Although this ruling 
has been consistently reinforced by numerous court decisions since 1962, it still 
remains a highly controversial issue as persistent lawmakers in many states con- 
tinue their efforts to reinstate some form of prayer in public schools, as illustrated 
by the following case. 
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In November of 1996, the U.S. Supreme Court refused to revive a 1994 Mis- 
sissippi statute that authorized voluntary student prayer at assemblies, sports 
events, and other school activities. The high court, without comment, allowed the 
lower court ruling to stand, which found the law unconstitutional and disal- 
lowed its implementation. Interestingly, the state did not, in its appeal to the 
Supreme Court, address the merits of the law itself but rather argued that the 
plaintiffs who challenged the law had no legal standing to do so. The state fur- 
ther argued that the law should not have been barred before it was actually 
enforced. 

The lower court rejected both arguments, holding that the law violated the 
establishment clause of the First Amendment. This law was enacted by legislators 
after Bishop Knox, a high school principal, defied his superiors by permitting stu- 
dents to pray daily over the school's public address system. As a consequence, 
Knox was fired by the school board, which was later reduced to a suspension due 
to widespread public support for his actions. The Mississippi law called for nonsec- 
tarian and nonproselytizing student-initiated prayer and voluntary prayer during 
school activities and events. This practice was challenged by the American Civil 
Liberties Union. Both the district court and the U.S. Court of Appeals for the Fifth 
Circuit barred this practice on the grounds that the state was endorsing a religion. 
However, the lower court let stand a previous ruling that allowed student-led vol- 
untary prayer at graduation ceremonies. 

The Jones v. Clear Creek Independent School District case (discussed later in this 
chapter) represents a major step for school prayer proponents. The Fifth Circuit 
Court held that nonschool-sponsored, student-initiated prayer at graduation cere- 
monies did not offend the First Amendment prohibition regarding separation of 
church and state. The court viewed this practice as an exercise of students' First 
Amendment rights to free speech, which did not create excessive entanglement 
between the church and state. 5 



School-Sponsored Bible Reading 

In 1963, the U.S. Supreme Court addressed the constitutionality of the practice of 
Bible reading in public schools. Two similar cases reached the Supreme Court dur- 
ing the same period of time. Abington School District v. Schempp involved a challenge 
regarding the validity of a Pennsylvania state statute that required the reading of 
10 verses of the Bible without comment at the opening of each school day. A com- 
panion case, Murray v. Curlett, challenged the actual practice of daily Bible reading 
in the schools. 

In the former case, several members of the Unitarian Church brought suit 
against the state to prohibit the state from enforcing the statute, as it was contrary 
to their religious beliefs and in violation of the First Amendment. The legislature 
attempted to defend its practice by making provisions for students to be excused 
with parental consent, if the practice offended them. 
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The facts surrounding the Murray case were similar to those in the Schempp 
case, with the exception that no state statute was involved. The Supreme Court, in 
addressing both cases, ruled in an 8-1 decision that these Bible-reading practices 
were unconstitutional. The Court found these practices to be an advancement of 
religion and a clear violation of the separation of church and state. Justice Clark, 
speaking for the majority, stated: "It is no defense to urge that the religious prac- 
tices here may be a relatively minor encroachment on the First Amendment. The 
breach of neutrality that is today a trickling stream may all too soon become a rag- 
ing torrent and, in the words of Madison, 'It is proper to take alarm at the first 
experiment on our liberties.'" 6 

The Supreme Court invoked the primary effect test to determine the impact of 
the statute and practice relating to each case. The primary effect test raises the ques- 
tion of whether the primary purpose of a law or practice has the effect of advancing 
or inhibiting religion and creating excessive entanglement between church and 
state. If the response to these questions is affirmative, the principle of neutrality has 
been breached and the act is considered to be an impermissible establishment of 
religion and a violation of the First Amendment. The Court did, however, indicate 
in the Schempp case that the use of the Bible as a historical, literary, ethics, or philo- 
sophical document is permissible if a secular purpose is clearly served. 



Silent Prayer and Meditation 

In recent years, attempts also have been made by state legislatures to support some 
form of state-sponsored voluntary prayer or meditation in public schools. Their 
efforts, however, have been largely unsuccessful. Numerous challenges to these 
types of statutes or practices have been led by opposing parents and citizens. Their 
challenges cover a full range of school activities, such as meditation and prayer at 
school-sponsored athletic events and graduation ceremonies, both of which will be 
discussed later in this chapter. 

The United States Supreme Court, in 1985, responded to the silent meditation 
and prayer issue by ruling in the Wallace v. Jajfree case that a period of silence set 
aside for meditation or voluntary prayer in the public school is in violation of the 
First Amendment. This case reached the Supreme Court when an Alabama federal 
district court invalidated two state statutes but supported another. The first of two 
statutes addressed by the district court involved § 16-1-20, enacted in 1978, which 
authorized a one-minute period of silence in all public schools in Alabama for med- 
itation. The second statute involved § 16-1-20.1, enacted in 1981, which authorized 
a period of silence for meditation or voluntary prayer. The last statute, § 16-1-20.2, 
enacted in 1982, authorized teachers to lead willing students in a state-prescribed 
prayer that read: "Almighty God... the creator and supreme judge of the 
world. ..." The district court held that there was nothing wrong with § 16-1-20 but 
that § 16-1-20.1 and § 16-1-20.2 were both invalid because their sole purpose was to 
encourage religious activities in the schools. After the trial on the merits, the district 
court did not change its interpretation of these two statutes but held that they were 
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constitutional because, in its opinion, Alabama has the power to establish a state 
religion if it so chooses. 

The Court of Appeals agreed with the district court's initial interpretation of 
the purpose of both § 16-1-20.1 and § 16-1-20.2 and held both statutes to be uncon- 
stitutional. This case arose when appellee Ishmael Jaffree, a resident of Mobile 
County, Alabama, filed a complaint on behalf of three of his minor children. Jaffree 
sought a declaratory judgment and an injunction against the state, restraining it 
from maintaining or allowing the maintenance of religious prayer services or other 
forms of religious observances in the schools. His complaint further alleged that 
two of his children had been subjected to various forms of religious indoctrination 
and were exposed to ostracism from class members when they refused to partici- 
pate in a teacher-led prayer. The record further revealed that Jaffree repeatedly 
requested that devotional services be discontinued. Jaffree filed a complaint on 
June 4, 1982, challenging the constitutionality of the three Alabama statutes. State 
Senator Donald Holmes testified that § 16-1-20.1, enacted in 1981, was designed to 
return voluntary prayer to the public schools. 

The district court concluded, after extensive review, that the establishment 
clause does not prohibit the state from establishing a religion, and dismissed Jaf- 
free's challenge of the three statutes for failure to state a claim for which relief 
could be granted. However, in consolidating the two cases, the court of appeals 
reversed the district court's ruling. The state appealed to the U.S. Supreme Court, 
arguing that, at best, § 16-1-20.1 was a permissible accommodation of religion. The 
Supreme Court, in its ruling against the state of Alabama, concluded that no secu- 
lar purpose was identified by the state, and that the Alabama legislature intended 
to establish prayer in the schools, which violates the principle of neutrality and the 
separation of church and state. Thus, these practices were held to be unconstitu- 
tional. 7 



Aid to Parochial Schools 




Public aid to parochial schools has created numerous legal questions and conflicts. 
School districts have been challenged on issues involving the awarding of free text- 
books, transportation, tax credits, and auxiliary services. Many of these issues have 
received mixed reviews by the courts. 

In cases where evidence reveals that the aid directly benefited the child rather 
than the parochial school, courts have been permissive in allowing certain types of 
aid under the child benefit theory. This theory is valid if parochial children are the 
primary beneficiaries of a public-supported service provided for all children. Con- 
versely, if the aid serves to benefit primarily parochial schools, it will be deemed 
impermissible and a violation of the First Amendment. When state activities cannot 
be clearly separated from religious activities, excessive entanglement occurs, thus 
preventing a clear line of separation between the two. 

The issue of aid to parochial schools continues to be contested, as there are 
strong advocates as well as opponents involved in the debate. Advocates have 
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requested the U.S. Supreme Court to reverse its 1985 decision that disallows public 
school teachers from providing Title I remedial instruction in parochial schools. 
The New York City Public Schools and Roman Catholic parents sought reconsider- 
ation of the high court decision in the Aguilar v. Felton case 8 in which the court held 
in a 5-4 decision that it was an unconstitutional establishment of religion for public 
school teachers to provide remedial classes in religious schools. This ruling created 
enormous costs incurred by the district through the purchase of mobile classrooms 
and leasing land to house the mobile classes. These groups charged that these 
funds, roughly $14 million used to purchase mobile classrooms and lease land, 
could be better spent to support the Title I program. 

An appeal in the Agostini v. Felton 9 case arose when the New York City School 
Board filed a motion asking a federal judge to be relieved from the 1985 Felton rul- 
ing. The National Committee for Public Education and Religious Liberty argued 
that it would be more feasible for the district to send private school students to 
Title I school sites for instruction. There was no dispute that private school stu- 
dents are eligible for Title I services. What was in dispute is how can they be best 
served. 

The district judge upheld the use of mobile classes and ruled that the U.S. 
Supreme Court's decision could not be overturned. The U.S. Court of Appeals for 
the Second Circuit heard the board's appeal, agreeing with the district court's rul- 
ing that the Supreme Court's decision could not be overturned. However, on need, 
the case was readdressed by the Supreme Court. In a rather rare and surprising 
move, the Court revised its previous decision in Aguilar by ruling in a 5-4 decision 
that the Constitution does not prohibit Title I from serving eligible religious school 
students on their premises. The legal significance of the Supreme Court's decision 
is that church-state barriers to Title I services no longer exist. These services can be 
provided to parochial students without offending church-state constitutional pro- 
hibitions. 

The Lemon v. Kurtzman and Early v. Dicenso cases are perhaps the most signif- 
icant early cases involving state aid to parochial schools. These cases arose when 
Rhode Island and Pennsylvania laws providing assistance to parochial schools, 
their students, and their teachers were challenged by various citizens and taxpay- 
ers. Rhode Island implemented an educational assistance program designed to 
assist private and parochial schools. This program provided supplemental teacher 
salaries for teachers who taught secular instruction in parochial schools. Pennsyl- 
vania enacted a similar statute but included assistance in purchasing supplies and 
textbooks in secular subjects. 

Citizens in both states sought declaratory relief regarding practices that vio- 
lated the First Amendment. The Pennsylvania District Court dismissed the com- 
plaint, while the Rhode Island court ruled that the practice was unconstitutional. 
The U.S. Supreme Court subsequently held that a law providing a state subsidy for 
nonpublic school teachers's salaries is unconstitutional, even when the funds are 
paid only to teachers of secular subjects. The high court also struck down a state law 
that reimbursed nonpublic schools for expenses incurred in teaching secular sub- 
jects. Justice Burger, speaking for the majority, stated: "The First Amendment not 
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only prohibits the passing of laws establishing religion but it also prohibits passing 
of a law respecting such establishment/' 

This ruling referenced the famous Lemon Test (which is discussed later in this 
chapter) in deciding on the constitutionality of certain practices involving public 
and parochial schools. Based on the Lemon standards, it was determined that a law 
must meet the following criteria to be legally valid regarding religion: 

1. It must have a secular purpose. 

2. It must neither advance nor inhibit religion. 

3. It must not create excessive entanglement. 

As aid to parochial school continues to be challenged, the following examples 
illustrate the courts' responses to certain practices: 

1. Tuition reimbursement to parents of parochial school children is deemed 
unconstitutional. 11 

2. Shared time and community education programs for parochial school stu- 
dents violate the First Amendment. 12 

3. State financing of auxiliary services and direct loans for instructional equip- 
ment and materials for parochial schools is a violation of the First Amend- 
ment. 13 

4. Tax deductions for parents of parochial school children do not violate the First 
Amendment. 14 

5. Free public transportation for parochial school students does not violate the 
First Amendment. 15 

6. Free textbooks at state expense does not violate the First Amendment. 

Aid to students in religious schools received major impetus in a recent devel- 
opment in Mitchell v. Helms, 17 in which the U.S. Supreme Court ruled that a federal 
program that placed computers and other instructional equipment in parochial 
school classrooms did not violate the constitutional separation of church and state. 
Reversing an appeals court decision in a Louisiana case, the justices upheld, 6-3, a 
federal program that has distributed educational equipment and other materials to 
public and private schools since 1965. This practice was challenged by respondents 
who argued that direct nonincidental aid to religious schools is always impermis- 
sible. They further argued that the purpose of the direct /indirect distinction is to 
prevent subsidization of religion. 

Concluding for the majority justices, Thomas, Scalia, and Kennedy sup- 
ported the view that Chapter II, as applied in Jefferson Parish, is not a law respect- 
ing an establishment of religion simply because many of the private schools 
receiving Chapter II aid in the parish are religiously affiliated. Furthermore, 
Chapter II does not define its recipients by reference to religion. Aid is allocated 
on the basis of neutral, secular criteria that neither favor nor disfavor religion and 
is made available to both religious and secular beneficiaries on a nondiscrimina- 
tion basis. 
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Also, Chapter II does not result in governmental indoctrination of religion. It 
determines eligibility for aid neutrally, making a broad array of schools eligible 
without regard to their religious affiliations or lack thereof. Thus, it is not problem- 
atic that Chapter II could be fairly described as providing "direct" aid. Finally, the 
Chapter II aid provided to religious schools does not have an impermissible con- 
tent. The statute explicit requires that such aid be secular, neutral, and nonideolog- 
ical. 

Religious Symbols 

Public schools may not display religious exhibits or other visual materials. It may 
be appropriate, however, for public school teachers to acknowledge and explain 
the various holidays of all cultural and religious groups as a unit in cultural heri- 
tage or some other related subject, as long as a secular purpose is served. 

Public school teachers should refrain from the use of religious symbols or pic- 
tures, even in conjunction with discussing the various holidays. A case could be 
made that the presence of the crucifix creates a religious atmosphere in the class- 
room. The presence of any type of religious symbol or picture would violate the 
principle of neutrality. Pictures of religious events may also create a religious atmo- 
sphere. 

Religious Displays 

Religious displays are prohibited in public school settings. To illustrate, a Michigan 
secondary school displayed a picture of Jesus Christ in a hallway near the gymna- 
sium. This picture had been in place for more than 30 years. A student filed a law- 
suit seeking an order to have it removed, based on a violation of the establishment 
clause to the First Amendment. The court held for the student by ordering that the 
picture be removed. The school appealed to the U.S. Court of Appeals for the Sixth 
Circuit. 

The school argued that the plaintiff had graduated and the issue was moot. 
The court disagreed, finding that the student did, on occasion, visit the school for 
various sports events and other school activities. Further, the picture had the poten- 
tial to offend others. The court, in its ruling, relied on the three-pronged test found 
in the Lemon case. In finding that the display served no secular purpose, it served 
to advance religion and created excessive entanglement — all violations of the First 
Amendment. The order was affirmed. 18 

It would be permissible, however, to employ seasonal decorations, such as 
snow, pine trees, wreaths, eggs, or bunny rabbits. These are considered merely 
reflections of the joy and merriment associated with various holidays, so long as 
they are not used to meet a sectarian purpose. 

Public schools may not erect any type of religious display on school property. 
However, in 1963, one such display was held by a district in New York to be a mere 
passive accommodation of religion. 19 This court supported the erection of a nativity 
scene on school grounds. The posture of the courts today would not support such 
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a finding. It is indisputable that the presence of a nativity scene on school property 
violates the separation of church and state by demonstrating preference of one reli- 
gion over another and is in clear violation of the establishment clause of the First 
Amendment. 



Prayer at School Events 




Student-Led Prayer at Public School Events 

In a recent development, a federal court of appeals has held that the recent U.S. 
Supreme Court ruling in the Santa Fe case does not prevent students in Alabama 
from discussing religion in public schools or praying publicly, so long as such activ- 
ities are voluntary. This ruling is significant in that it represents the first interpreta- 
tion by an appeal's court of the Supreme Court's Santa Fe decision. The recent 
Circuit Court ruling upholds its earlier decision permitting voluntary student-led 
prayer at public school events. In earlier action, the Eleventh Circuit Court over- 
turned a federal district court ruling that limited religious expression by students 
in Dekalb County, Alabama. The U.S. Supreme Court asked the Circuit Court of 
Appeals to reassess its decision based on its ruling in the Santa Fe case. The Circuit 
Court has stated in its most recent ruling that its decision was not in conflict with 
the high court's ruling in Santa Fe based on voluntary prayer in Alabama as con- 
trasted with school-sanctioned, students-led prayer in Texas. 

The Eleventh Circuit ruling was an outgrowth of a suit filed by the plaintiff 
Chandler in Alabama, who challenged the practice of offering prayer at school- 
sponsored events. He specifically objected to the practice of offering student-led 
prayer at athletic contests. The Santa Fe and Chandler 20 cases appear to represent 
opposite sides of the same constitutional coin. For example, Santa Fe prohibits 
school-sponsored prayer, whereas Chandler condemns school censorship of prayer. 

The Alabama case was initially filed by the American Civil Liberties Union on 
behalf of Dekalb County educator, Michael Chandler, who challenged religious 
practices in public schools. The essence of the recent Eleventh Circuit ruling is that 
students do not shed their religious rights when they enter the schoolhouse door. 
The Circuit Court rejected the argument that prayer is forbidden by the First 
Amendment and supported the concept of free speech as guaranteed by the First 
Amendment. What does the current ruling really mean? For now, it means that any 
student-led group in the Eleventh Circuit may engage in voluntary prayer at school 
events. However, school personnel may not direct or supervise students who ini- 
tiate religious expression. 

In its ruling, the appeals court interestingly adopted the Supreme Court's lan- 
guage in stating that there is nothing in the Constitution that prohibits prayer. In 
the aftermath of the Eleventh Circuit ruling, what are the implications? Although 
this ruling affects only public schools in Alabama, Florida, and Georgia, it means 
that in those states, at least for now, school valedictorians, regardless of their belief 
or faith, may voluntarily pray at graduation ceremonies. It also allows student ath- 
letes to voluntarily engage in prayer at an athletic contest so long as school officials 
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remain completely neutral. The Eleventh Circuit Court ruling reopens the debate 
on the legality of voluntary prayer by students at school-sponsored events. At issue 
are the free expression rights of students and the free exercise of their religious 
beliefs versus the establishment clause of the First Amendment. The First Amend- 
ment does not prohibit student-initiated private prayer. Based on the free exercise 
clause, students have the right to pray voluntarily any time and any place so long 
as it is private and strictly voluntary. However, what is prohibited by the First 
Amendment is institutionally sponsored public prayer, which is an obvious viola- 
tion of the establishment clause of the First Amendment. School officials should 
clearly understand this important distinction. This debate will likely persist as 
states continue to seek ways to address religion in public schools. 

Athletic Contests 

Any type of school-sponsored prayer at athletic contests is deemed to be a violation 
of the First Amendment. The principle of neutrality mandates that public schools 
remain neutral in all matters relating to religion. For a number of years, there was 
a prevailing view that prayer could be offered at athletic events so long as atten- 
dance was not compulsory. If attendance was voluntary, with prior knowledge that 
prayer would be offered, the offended person could simply avoid attending the 
event during the short time period in which prayer was to be offered. This view has 
not been accepted or supported by the courts in recent years, however. When pub- 
lic schools allow prayer to be offered at school events, they are placing the weight 
and influence of the school in support of a religious activity — an impermissible 
accommodation to religion and an obvious violation of the establishment clause. 
Courts in recent years have been fairly consistent in holding that prayer at football 
games and other athletic events violates the establishment clause of the First 
Amendment. The following case reflects the sentiment of the courts regarding 
prayer at athletic events. 

The Jager case arose in Georgia when a high school student complained to his 
principal about invocations at home football games. The student indicated that 
invocations were in conflict with his religious beliefs. Invocations were delivered, 
in large part, by protestant Christian clergy and had been practiced since 1947. The 
school had adopted an "equal access" plan that provided for the random selection 
of the invocation speaker by the student government. 

The student filed suit against the district, seeking declaratory relief regarding 
the selection process and to prohibit the offering of invocations at home football 
games, as both practices were in violation of the First Amendment clause. The dis- 
trict court held for the school district. The student appealed to the U.S. Court of 
Appeals for the Eleventh Circuit. 

The court of appeals applied the Lemon Test to determine whether the invo- 
cations violated the establishment clause, based on a case involving aid to parochial 
schools, which was discussed earlier in this chapter. According to the Lemon Test, 
for such practices to be held constitutional, they need to have a secular purpose that 
neither advances nor inhibits religion , and they do not create excessive entanglement 
between the state and religion. 21 The court held that the equal access plan had no sec- 
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ular purpose and did, in fact, promote religion in violation of the establishment 
clause, even though it did not involve excessive entanglement with religion. The 
circuit court reversed the district court's decision, holding for the student. 22 

Based on the ruling in the Jager case, public school officials are well advised to 
refrain from the use of prayer at any school-sponsored event. 
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Prayer at Athletic Contests 

Prohibition of prayer at school events was given a major thrust when the U.S. 
Supreme Court in a 6-3 ruling in Santa Fe Independent School District v. Jane Doe 23 
banned student-led prayer at athletic contests, graduations, and other school- 
sponsored events. This ruling challenged previous lower court decisions permit- 
ting student-led prayer at graduation exercises in Jones v. Clear Creek Independent 
School District and Adler v. Duval County School Board in Florida, which will be dis- 
cussed later in this chapter. 

The U.S. Supreme Court decision stemmed from a case that was initiated in 
Santa Fe, Texas. Santa Fe's high school implemented a policy that allowed the 
school's student council chaplain to deliver a prayer over the public address system 
before each home varsity football game. This practice was challenged by respon- 
dents, Mormon and Catholic students, under the establishment clause of the First 
Amendment. While the suit was pending, petitioner school districts adopted a dif- 
ferent policy, which authorized two student elections, the first to determine 
whether invocations should be delivered at home games and the second to select 
the spokesperson to deliver them. After students held two elections authorizing 
such prayers and selecting a spokesperson, the district court entered an order mod- 
ifying the policy to permit only nonsectarian, nonproselytizing prayer. Before the 
revised policy was implemented, the Fifth Circuit held that even as modified by the 
district, the policy was invalid because it violated the establishment clause of the First 
Amendment. The district argued, unpersuasively, that the messages, delivered at 
football games are private student speech, not public speech. The district also 
argued that it did not coerce students to participate in religious observances. 

In its ruling against the district, the U.S. Supreme Court stated: "The delivery 
of a message such as an invocation on school property at school sponsored events 
over the public address system by a speaker representing the student body under 
the supervision of school faculty based on school policy that implicitly encourages 
public prayer is not properly characterized as private speech." 2 

Various district and circuit courts rendered decisions that made it possible 
prior to the recent U.S. Supreme Court ruling in the Santa Fe case for states to decide 
if they wanted to support student-led prayer at graduation ceremonies. With this 
landmark Santa Fe ruling, states no longer may decide if voluntary student-initiated 
prayer may be offered at school events. According to the High Court's ruling, this 
is an impermissible act that violates the establishment clause of the First Amendment. 

The Court noted further that this case demonstrates that student views are not 
unanimous on the issue of prayer and that the establishment clause's purpose is to 
remove debate over this kind of issue from governmental supervision and control. 
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Although the ultimate choice of student speakers is attributable to students, the dis- 
trict's decision to hold this constitutionally problematic election is clearly a choice 
attributed to the state. The argument by the district that no coercion is involved 
lacks merit. Students who participate in band, cheerleading, and football are some- 
times mandated to attend the athletic events for class credit. The Constitution 
demands that schools not force on students the difficult choice between whether to 
attend these games or risk facing a personally offensive religious ritual. 

Administrative Guide 



Prayer, Bible Reading, and Silent Meditation 

1 . School-sponsored prayer is illegal and cannot be justified based on First Amend- 
ment prohibitions. 

2. School-sponsored Bible reading in public school is an illegal activity. However, 
the Bible may be used as an instructional document to meet a secular purpose. 

3. Silent meditation or any other type of devotional activity sanctioned by schools 
will not be supported by the courts. 

4. Invocations at school-sponsored athletic activities violate the establishment 
clause of the First Amendment. 

5. Private voluntary prayer by a student is permissible under the free exercise 
clause of the First Amendment. 



Voluntary Prayer at Commencement Exercises 




As previously discussed, the constitutionality of prayer in public schools was seri- 
ously challenged in 1962 in the landmark Engel v. Vitale case in which the United 
States Supreme Court struck down the daily recitation of prayer over a school's 
public address system. This landmark ruling banned prayer in any form in all 
school activities across the nation, based on a violation of the establishment clause 
of the First Amendment. In spite of this 1962 ruling, prayer at graduation ceremo- 
nies has continued to be controversial. 

For example, in a leading case in California, two taxpayers challenged the 
inclusion of religious invocations, benedictions, and other religious rituals at the 
public high school graduation ceremonies. The invocations and benedictions were 
delivered by a Protestant minister or a Catholic priest, all of which contained reli- 
gious content. Summary judgment was granted on behalf of the taxpayers. The dis- 
trict appealed to the California Court of Appeals. The appellate court reversed the 
trial court's ruling, which resulted in an appeal by the taxpayers to the California 
Supreme Court. 

The court ruled that the practice of including religious invocations and bene- 
dictions at high school graduation ceremonies conveyed a powerful message that 
the district approves of the content of prayers offered and favored one religion over 
others. Since there are vast areas of Christian denominations and non-Christians, 
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respect for all of these groups requires that the state not place its stamp of approval 
on any particular practice. The court further stipulated that public school gradua- 
tion ceremonies involving prayer cannot be in harmony with the First Amend- 
ment's command for neutrality. Therefore, the court of appeal's judgment was 
reversed. 25 

However, in another significant development, the U.S. Supreme Court let 
stand a stunning appeals court decision permitting student-initiated, student-led 
prayer at the Clear Creek Independent School District's graduation ceremonies in 
Texas. In this decision, a federal appeals court ruled that a Texas school district's 
policy of allowing each high school senior class decide whether to offer student- 
initiated and student-led prayers at its graduation ceremony does not violate the 
First Amendment ban on the government's establishment of religion. 

Prayer at graduation ceremonies will continue to be a highly sensitive and 
controversial issue. During the last several years, courts have become increasingly 
active in responding to issues involving religion in public schools. School officials 
no longer enjoy the freedom they once had in planning school programs based 
solely on community values and standards. During the 1950s, religious controver- 
sies were not viewed primarily in terms of constitutional rights but rather in terms 
of community sentiment. However, the courts in recent years have abandoned 
community sentiment in favor of constitutionality. The Supreme Court's position 
in Jones v. Clear Creek Independent School District, however, may provide an oppor- 
tunity for communities to decide if they wish to have students assume the decision- 
making role. For now, at least, under certain conditions, voluntary student-led 
prayer at graduation ceremonies may be permissible. This is a major victory for 
proponents of prayer and perhaps an end to some of the controversy involving 
graduation ceremonies. 

Landmark Rulings 

Prior to the U.S. Supreme Court ruling in the Santa Fe case, a three-judge panel of 
the U.S. Court of Appeals for the Fifth Circuit ruled that the Clear Creek Indepen- 
dent School District's Policy did not violate the establishment clause of the First 
Amendment, nor did it conflict with the Supreme Court's ruling in a 1992 Rhode 
Island case in which the high court ruled that a Providence Middle School principal 
violated the establishment clause by inviting a rabbi to deliver a prayer at a promo- 
tion ceremony. 26 From the Court's view, the administrator's involvement sug- 
gested that the school was compelling students to participate in a religious exercise. 
However, the significance of the more recent Jones v. Clear Creek Independent School 
District case in Texas is that it creates a way to include prayer in graduation cere- 
monies without creating conflict with the Supreme Court's previous decisions. 

In the Rhode Island case (Lee v. Weisman) the three-part establishment clause 
test set forth in the Lemon case 27 was used by the Supreme Court in ruling against 
the school district. Under the Lemon Test, a state practice that is challenged as 
unconstitutional must meet the criteria that it has a secular purpose, that its prac- 
tices neither advance nor inhibit religion, and that it does not foster excessive entan- 
glement between the state and religion. The student-led prayer in the Clear Creek 
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case obviously met the Lemon Test, since the school played no role in offering the 
program and had no influence on the student who led the prayer. 

The Clear Creek case reached the court in 1987, when the district's policy was 
challenged in federal court by two students. The Federal District Court and the 
Fifth Circuit Court of Appeals upheld the district's policy. The two students 
appealed to the United States Supreme Court. The Supreme Court vacated the Fifth 
Circuit Court's original ruling and asked the court of appeals to reconsider the case 
in light of the Lee v. Weisman decision. The three-judge panel unanimously con- 
cluded that the Clear Creek policy allowing for student-initiated prayer did not fail 
the so-called Coercion Test set forth in the Rhode Island case. The Supreme Court 
declined to review the federal court of appeal's decision, thus allowing student-ini- 
tiated voluntary prayer at graduation ceremonies to be considered constitutionally 
permissible in the Fifth Circuit. 28 

The clear distinction between these two cases lies in the difference between 
student-initiated and school-initiated prayers. When the school initiates a prayer, 
it creates excessive entanglement and advances religion, both of which violate the 
basic tenets of the First Amendment. When students voluntarily do so without 
involvement of the school, excessive entanglement is not evident. 

Impact of Ruling 

An earlier decision of the U.S. Supreme Court to let stand the U.S. Court of Appeals 
for the Fifth Circuit decision created opportunities for every state in the country to 
make an independent judgment regarding student-led graduation prayers, 
although the Fifth Circuit ruling affects only Texas, Louisiana, and Mississippi. In 
the Texas case, the district's policy did not mandate prayer but merely made provi- 
sions for one should the seniors agree. The prayer, if supported by students, would 
be led by a student volunteer and be nonsectarian and nonproselytizing in nature. 
The reality of the Texas decision is that students could do what the school officials 
could not. It was not surprising to observe other states following the Texas decision. 

In fact, a case arose in Florida during the same year in which a ruling was 
handed down by the Fifth Circuit Court in the Clear Creek case. In Adler v. Duval 
County School Board, a Florida school board revised its graduation exercise policy 
by allowing the graduating class discretion to choose opening and closing remarks 
of two minutes or less to be delivered by a student volunteer selected by the class. 
The policy required that the student volunteer prepare the message without super- 
vision or review by the school board. Senior classes at 10 schools voted for prayer; 
7 other senior classes voted for a secular message or no message. 

A group of graduating seniors and their parents filed suit against the board in 
the district court of Florida, alleging violation of their rights under the First Amend- 
ment. The court applied the familiar Lemon Test and held that the policy did not 
violate the Lemon criteria of having the primary effect of advancing religion or 
excessively entangling the school district with religion. Evidence revealed that the 
policy had a secular purpose of safeguarding the free speech rights of students par- 
ticipating and refraining from content-based regulations. The policy was held to be 
neutral, involving no coercion of students by school officials. 29 These two cases may 
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very well serve as precedents for other states, as they approach the legalities of 
prayer at graduation ceremonies. 

Prayer at School Board Meetings 

School boards that open their meetings with prayer are violating the Constitution's 
First Amendment establishment clause. The Sixth Circuit Court of Appeals relied 
on a series of prayer cases in rendering its decision. A school board started a prac- 
tice of inviting clergy to offer prayer at its meetings. Later, one of the board mem- 
bers who was a minister began offering prayers at subsequent meetings. This 
practice was challenged by a student and a teacher who frequently attended board 
meetings. The Federal District Court upheld the board's practice, finding that the 
meetings resembled legislative sessions rather than school events and relied on the 
1983 U.S. Supreme Court ruling that allowed official prayers at the beginning of a 
state legislative session. The student and teacher appealed to the Sixth Circuit, 
which ruled that board meetings were held on school property, were regularly 
attended by students, and did not resemble legislative sessions. The court further 
emphasized that board meetings had a function that was uniquely directed toward 
students and school matters, making it necessary for students to attend such meet- 
ings on many occasions. The Sixth Circuit Court stated that prayer at school board 
meetings was potentially coercive to students in attendance. The Circuit Court 
reversed the District Court's ruling, holding that prayer has the tendency to 
endorse Christianity while excessively entangling the board in religious matters. 30 
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Prayer at School Events 

In light of the recent court rulings regarding prayer at graduation ceremonies, it would 
be prudent for administrators to develop carefully drawn guidelines to minimize legal 
challenges in this area, such as the following: 

1. Develop legally defensible guidelines that are supported by the recent U.S. 
Supreme Court decision addressing student-ini dated prayer at athletic contests 
and other school events. 

2. Do not rely on customs and community expectations when encouraging student- 
initiated prayer at school events. 

3. Student-initiated prayer is probably permissible at school events when not 
endorsed by school officials. 

4. School officials should respond judiciously if alerted that school personnel are 
encouraging students to offer voluntary prayer at school-sponsored events. 

5. Voluntary student-led prayer will likely pass court scrutiny when it is initiated 
solely by students without involvement of school personnel. 

6. Prayer at school board meetings violates the establishment clause and creates 
excessive entanglement and cannot be justified on the basis that such meetings 
are similar to legislative sessions rather than school events. 
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Use of School Facilities by 
Religious Student Groups 

The use of school facilities by student religious groups continues to create friction 
between students and school officials. Considerable tension has mounted in recent 
years between administrators and student religious groups regarding access to 
school facilities during the school day. At issue is the growing debate regarding the 
viability of the Equal Access Act. Does it, in fact, provide free access to student reli- 
gious groups? Are students' First Amendment rights violated when access is 
denied? Under what circumstances may student religious groups be denied access? 

Congress attempted to address these issues when it passed the Equal Access 
Act in 1984 for the expressed purpose of providing student religious clubs equal 
opportunities to access high school facilities as enjoyed by other noncurricula clubs. 
Under federal statute, it is unlawful for any public secondary school that receives 
federal financial assistance that has created a "limited open forum" to deny access 
to student-initiated groups on the basis of religion, political, or philosophical con- 
tent of their speech. A limited open forum exists when an administrator allows one 
or more noncurricula-related student groups to meet on school premises during 
noninstructional time. 31 

Before the passage of this act. United States Court of Appeals for the Second, 
Fifth, Tenth, and Eleventh Circuits had routinely denied access to student religious 
clubs. With the passage of this act, controversy still exists regarding its interpreta- 
tion. For example, do school administrators have the right to deny students access 
and do students have a constitutional right to be provided access? Based on the 
intent of the act, it would be unlawful for a student religious group to be denied use 
while other noncurricula student groups were not. If the school claims not to have 
an open forum, there likely would not be an infringement of students' personal 
rights. Perhaps the most controversial issue to date is the question of exactly what 
constitutes a limited open forum. With increasing frequency, administrators 
appear to be taking the position that limited open forums do not exist in their 
schools as a means of disallowing free access to student religious clubs. 

In summary, then, if a school official allows any noncurricula student club to 
use school facilities, then student religious groups also must be allowed equal 
access. The viability of the Equal Access Act has been debated across the nation, 
including cases in Texas, Nebraska, Washington, Pennsylvania, and Virginia. 

Legal Precedents 

As administrators deal with student religious clubs, their actions should be guided 
by a sense of fundamental fairness and respect for the First Amendment rights of 
others. The U.S. Supreme Court earlier bypassed an opportunity to set an impor- 
tant precedent in this area in 1986 when it declined on technical grounds to review 
a Bible study case. Bender v. Williams Sport. 32 By failing to hear this case, the 
Supreme Court left the issue to be decided by the lower courts, thereby failing to 
create uniform compliance across the country and addressing the constitutionality 
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of the law itself. However, the Supreme Court did address the issue in 1990. 
Between 1986 and 1990, a number of lower court decisions were rendered in vari- 
ous states across the country. Following is a brief description of those decisions. 

In a 1988 case, Mergens v. Board of Education of the Westside Community Schools, 33 
the district judge ruled that an Omaha district did not create an open forum for stu- 
dent speech, and thus need not allow a Bible student club to meet at the high school. 

In a 1987 case, Garnett v. Renton School District, 34 a U.S. district judge ruled that 
the Seattle district did not have to accommodate a prayer club at the high school. 
The judge held that the Equal Access Act did not apply in Washington State 
because the state's constitution contained stricter language regarding separation of 
church and state than was found in the First Amendment. Attorneys for the plain- 
tiff argued unsuccessfully that Congress intended the Equal Access Act to super- 
sede state legal and constitutional provisions. This case was appealed to the 
appellate courts, which unanimously affirmed the lower court's findings that offi- 
cials at Charles Lindberg High School were not required to accommodate the 
prayer club because the school did not provide a limited open forum, and thus was 
not bound by the 1984 law's requirements. The three-judge panel also ruled that 
school officials did not violate the students' free speech rights because the district 
had not created a public forum. 

In yet another case, Clark v. Dallas Independent School, 35 in 1992, a U.S. district 
judge ruled against a prayer group whose meetings grew into loud revivals involv- 
ing proselytizing of other students. In his ruling, the judge indicated that the Equal 
Access Act may, in fact, violate the First Amendment establishment clause. 

To avoid the label of limited open forums under the Equal Access Act, many 
districts either have refused to permit any extracurricula clubs access or have cre- 
ated extremely broad definitions of precisely what is curriculum related. This, then, 
allows schools to maintain school-based clubs without recognizing religious clubs. 

On appeal, the Supreme Court addressed the equal access issue in the Board 
of Education of Westside Community Schools v. Mergens. The Supreme Court was faced 
with deciding whether the Equal Access Act prohibited Westside High School from 
denying a student religious group access to school facilities, and, if so, whether the 
act violated the establishment clause of the First Amendment. 

Students at Westside were provided more than 30 clubs from which to choose, 
all of which met after school. Membership was voluntary and a club sponsor was 
required for each club based on board policy. Board policy further stipulated that 
no club or organization shall be sponsored by any political or religious organization 
or by any organization that denies membership based on race, color, creed, gender, 
or political belief. Mergens, a student, petitioned Westside High for permission to 
conduct a religious meeting on school premises. Her request was denied on the 
basis that the meeting would violate the establishment clause. A suit subsequently 
filed by Mergens contended that the denial violated the Equal Access Act. The 
school responded by indicating that the act was unconstitutional and did not apply 
to the school. The district court held for Westside in supporting the denial. How- 
ever, the court of appeals reversed the district court's decision, holding that the act 
was constitutional and that Westside was in violation of the act. 
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The case reached the Supreme Court when the district appealed. Justice 
O'Connor, speaking for the majority, affirmed the court of appeals' ruling by stat- 
ing that the Equal Access Act constitutionally prohibits a limited open forum from 
denying a student group's request to use school facilities based on the religious 
content of their meeting. The act intended to grant equal access to secular and reli- 
gious speech. Since the meeting occurs at noninstructional time and limits school 
official participation, the Equal Assess Act creates no substantial risk of excessive 
entanglement. The court of appeals' ruling was affirmed. 

Based on the Supreme Court ruling, schools that provide a limited open 
forum may not permit certain groups to use school facilities while denying others. 
Once a limited forum is established, it must be equally accessible among all student 
groups and it may not be restricted based on religious, political, or philosophical 
ideologies. Schools may bar such clubs if those schools have a closed forum in 
which no clubs are allowed to use school facilities during noninstructional hours. 
Whether the school district maintains a limited open forum or a closed forum is left 
to the discretion of the school district, unless otherwise determined by state statute. 
Once the decision is reached regarding either of these options, consistency and fair- 
ness must prevail, as the option chosen is executed by the district. 

The Equal Access Act continues to be a stormy issue. Issues involving reli- 
gious freedom are highly charged emotionally, and there is no indication that this 
will change in the foreseeable future. As administrators deal with student religious 
clubs, their actions should be guided by a sense of fundamental fairness and respect 
for the First Amendment rights of others. These actions should not be taken simply 
because the courts mandate them, but rather because fair administration is right 
and proper. 

Administrators should ensure that criteria, rules, and regulations governing 
student clubs be carefully drawn and communicated to all students. Ideally, stu- 
dent representatives should be involved in the policy development process. All 
efforts should be made to provide equal protection for all groups, regardless of 
philosophical ideology. The only way this can be achieved is through a strong con- 
viction and commitment to fairness for all students irrespective of differences that 
might exist regarding their religions or moral beliefs. 

Administrative Guide 



Equal Access 

1. Do not allow some student clubs with similar noncurricula functions to meet on 
school premises while denying other religious clubs this same privilege, espe- 
cially where there are ideological differences between the administration and the 
student groups. 

2. Avoid denying religious clubs access based on personal or philosophical dis- 
agreement with the clubs objectives. 

3. Do not establish extremely broad definitions as to what is considered curriculum 
related in an effort to ban religious clubs. 
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4. Avoid classifying all other clubs as curriculum related irrespective of function, 
and disallowing the same classification for religious clubs. 

5. School authorities should consult the district's legal counsel regarding any ques- 
tionable religious activities in their schools. 

6. High school student religious clubs may be allowed to use school facilities if the 
school supports a limited open forum. They cannot be denied use if other non- 
curricular groups are permitted to use facilities before or after the school day. 



Use of School Facilities by Outside Religious Groups 

Many local school districts, in an effort to be responsive to their communities, pro- 
vide access to school facilities for various public organizations during noninstruc- 
tional hours. This accommodation is typically viewed as a positive gesture and one 
that is consistent with the view that schools serve as centers for community activi- 
ties. In most instances, there is minimal conflict between local school officials and 
community organizations over the use of school facilities. 

One area, however, that often creates controversy, friction, and even legal 
challenges involves the use of school facilities by community-based religious 
groups. Legal challenges by these groups usually involve allegations that school 
officials' denial of access to district facilities amounts to a violation of their freedom 
of expression and equal protection rights under the law. School officials respond 
that the district must maintain a clear separation between religious activities and 
state activities based on First Amendment prohibitions. 

When denying access to religious groups, are school officials, in fact, infring- 
ing on the group's free exercise and freedom of expression rights? How far can 
school districts go to accommodate religious organizations? How do district offi- 
cials respond to the needs of religious groups without violating First Amendment 
prohibitions involving church-state relations? How do they respond to challenges 
by other citizens who contend that the use of school facilities by religious groups 
offends the community? School district officials find themselves in a precarious 
position when they attempt to make reasonable accommodations to religious 
groups without offending the establishment clause of the First Amendment, which 
prohibits staff support of religious activities. 

Relevant Cases . The following cases illustrate the court's position on the use of 
school facilities by religious groups. A community church, through its minister, 
requested the use of a school facility for regular Sunday services and was told that 
district policy prohibited the use of school facilities for any religious purpose. The 
policy stated that district facilities shall be open to public, literary, scientific, recre- 
ational, or educational meetings or for discussions on matters of public interest. 
Although the portion of the policy dealing with religious activity was later 
removed, the church was denied access. The church contended that an open forum 
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existed based on the language in the policy and that their denial violated their right 
to free speech and assembly. 

The court did find that the district's community use policy created an open 
forum. However , it held that the practice of excluding religious organizations from holding 
religious services in its facilities was justified. The court ruled that religious services held 
on a regular basis would violate the establishment clause. 36 This violation provided a 
compelling reason to justify the contents-based restriction of the open forum. 

The court supported a religious organization in the Gregoire v. Centennial case 
(1988) when the Centennial School District developed a facilities use policy pro- 
hibiting religious activities within its buildings. A district court enjoined the policy, 
thus allowing the plaintiff to use a school auditorium to hold a magic show after 
which an evangelical message was given. The school district then altered its policy 
to include a list of organizations that were allowed to use school facilities. This new 
policy also included a prohibition on religious services as well as the distribution 
of religious materials. The plaintiff requested to use the facility again if it were open 
to the public, claiming that facilities are open forums and prohibitions against reli- 
gious activities violated equal protection, free speech, and the exercise clause of the 
First Amendment. The court held that the new policy still created a prohibition 
against religious activity and a violation of the plaintiffs free speech and free exer- 
cise rights. The court noted that the list of other groups who could use facilities cre- 
ated an open forum. Once created, the plaintiff cannot be denied access based on 
content of speech. 

In a recent landmark case, Bronx Household of Faith v. Community School District 
No. 10 (199 7), 38 involving use of school facilities by a religious group, the U.S. 
Supreme Court rejected an appeal from an Evangelical Christian Church that had 
sought to use a middle school gymnasium in New York for religious services. This 
religious group contended that the school district should not be permitted to ban 
the use of the gym by religious groups while allowing other community groups to 
use it. According to the plaintiffs, this amounted to discrimination. 

By policy, the New York City Board of Education permits rental of schools for 
a variety of community purposes, including religious discussions, but prohibits 
their use for religious services. The Bronx Household of Faith challenged this rule 
in federal school district court. The district court ruled for the school district. On 
appeal, the U.S. Court of Appeals also ruled for the school district. In its ruling, the 
appeals court indicated that the use of school facilities by community groups cre- 
ated an open forum rather than a traditional public forum. Under First Amendment 
freedoms, government restrictions on speech in a public forum is held to very strict 
scrutiny. However, in a limited open forum, such as a public school, the govern- 
ment can restrict speech if it makes reasonable and viewpoint-neutral distinctions 
among speakers. Further, public school officials reasonably might wish to avoid the 
appearance of a school with religious services. Since the U.S. Supreme Court 
rejected an appeal, the appeal's court decision stands. 

Finally, in the Lamb's Chapel v. Center Moriches School District case (1993) 39 
involving a closed forum, an Evangelical Christian Church applied on four occa- 
sions for approval to use public facilities of a local high school for various nonsec- 
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ular functions, including family-oriented films with a Christian perspective. Each 
request was denied by school officials because the proposed functions were church 
related and had religious connotations. School officials relied on a New York State 
law that bars the use of district facilities for religious purposes. The minister of the 
church brought legal action against the district, claiming First and Fourteenth 
Amendments violation — freedom of speech and equal protection of the law respec- 
tively. The Second Circuit Court of Appeals held that the district's facilities were 
not deemed open forums; therefore, the church's First and Fourteenth rights were 
not abridged. However, the U.S. Supreme Court unanimously ruled that the dis- 
tricts rule was unconstitutional as applied to the film series. The Court acknowl- 
edged that the district, like a private owner of property, could have preserved its 
property for the use to which it was dedicated and need not have permitted any 
after-hours use of its property. However, once the district voluntarily made its facil- 
ities available for use by after-hours groups, it could not enforce rules designed to 
exclude expression of specific points of view. The Court further concluded that to 
permit Lamb's Chapel to use the facilities would not violate the establishment 
clause, because it would have neither the purpose nor primary effect of advancing 
or inhibiting religion and would not foster excessive entanglement with religion. 



Use of School Facilities by Community Groups 

Local school boards, either through implied powers or specific authority, have the 
capacity to formulate policies governing the use of school facilities within their dis- 
tricts. By policy or practice, school officials may permit public groups to use school 
facilities during nonins tructional hours so long as their activities do not interfere 
with normal school operations. Unless otherwise prescribed by state statute, dis- 
tricts are not required to provide facilities to community groups. It is within the dis- 
cretion of school boards to determine if the district will support an "open forum. 
An open forum is present when the district allows community groups to use its 
facilities during noninstructional hours. If supported, the district may not discrim- 
inate against any community group based on philosophical or ideological differ- 
ences. The district must remain viewpoint neutral in accommodating these groups. 
However, if the district chooses a closed forum, then no community groups are 
allowed to use facilities. Under an open forum, districts may prescribe certain pol- 
icies regarding the use of their facilities with respect to maintenance, safety, and 
overall operations. Reasonable fees may also be imposed to cover costs associated 
with opening, closing, cleaning, and generally maintaining facilities during use by 
community groups. 

Right to Deny Access 

School districts may deny access to community groups even when an open forum 
exists in instances where there is evidence of abuse or destruction of property. Will- 
ful violation of district policy or local or state laws also may result in denial of use. 
If the facility is used for subversive activities aimed at carrying out unlawful objec- 
tives, access may be justifiably denied. Additionally, criminal charges may be lev- 
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ied against guilty parties depending on the circumstances surrounding each case. 
Activities conducted in school facilities that pose a threat to public safety may also 
be curtailed. The district should have approved written policies that address all 
aspects of facility use by community groups. All approved policies governing the 
use of district facilities must be applied fairly and consistently with all groups, 
including religious groups. 

When conflict arises over denial of school facilities by school officials, it will 
usually involve either freedom of association, freedom of expression, or equal pro- 
tection challenges. School districts will normally be supported by the courts in 
cases involving denial based on issues involving unlawful acts, threats to health or 
safety, and destruction of school property. They generally will not be supported in 
matters involving free speech and association or equal protection violations. When 
challenges arise, the courts will examine all relevant facts surrounding the particu- 
lar case and determine if a substantive right is in question. 

Administrative Guide 
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Use of Facilities by Outside Religious Groups 

1 . School districts must allow religious groups access to their facilities if other non- 
religious groups are permitted to use them. 

2. School officials are not expected to allow religious groups to use facilities for reg- 
ular religious services, even when an open forum is established by the district. i 

3. School districts are not required to accommodate religious groups under a closed 
forum policy. 

4. In the absence of religious services, school officials must remain viewpoint neutral i 

in permitting religious groups to use facilities under an open forum. j 



Religious Activities and Holiday Programs 




The observance of holy days by public schools is clearly an unconstitutional activity 
if conducted in a devotional atmosphere. The First Amendment prohibits states 
from either aiding religion or showing preference of one religion over another. Pub- 
lic schools may not celebrate religious holidays. There should be no worship or 
devotional services nor religious pageants or plays of any nature held in the school. 
However, certain programs may be conducted if a secular purpose is clearly served. 

For example, the district court upheld a school's Christmas program in South 
Dakota when certain parents challenged the religious content of a Christmas pro- 
gram that was sponsored, based on school district policy. The district's policy was 
challenged on the grounds that it violated the establishment clause of the First 
Amendment. The U.S. District Court of South Dakota held for the school district in 
ruling that the performance of music containing religious content does not within 
itself constitute a religious activity, as long as it serves an educational rather than a 
religious purpose. 40 
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Schools, however, are prohibited from the use of sacred music that occurs in 
a devotional setting. This type of music may be sung or played as a part of a music 
appreciation class, as long as a secular purpose is served. School choirs and assem- 
blies may be permitted to sing or play holiday carols, as long as these activities are 
held for entertainment purposes rather than religious purposes. 



Released Time for Religious Instruction 

Releasing public school students for religious instruction has not been a major issue 
in recent years. Public school officials are aware that a very fine line separates 
church and state relationships. Landmark rulings prohibiting prayer, Bible read- 
ing, and financial aid to parochial schools have heightened awareness among pub- 
lic school officials of the need to adhere to the principle of neutrality regarding their 
role in religious matters affecting the operation of public schools. 

Prior to these landmark decisions in the 1960s, it was not an uncommon prac- 
tice in some districts to observe teachers of religious instruction entering public 
schools to teach religious classes for students whose parents granted consent. This 
practice involved virtually all denominations. Since no public school funds were 
involved in teaching these classes, there was a commonly held view that such prac- 
tices were an acceptable accommodation to parents and students who wished to 
participate in religious instruction. 

However, in a leading Illinois case, the U.S. Supreme Court held that offering 
religious instruction on a released-time basis in public schools was unconstitu- 
tional. The case arose when the board of education initiated a program that permit- 
ted representatives of various religious groups to provide religious instruction 
during the school day on a voluntary basis. McCollum, a private citizen and a par- 
ent, challenged this practice as a violation of the establishment clause of the First 
Amendment and sought declaratory relief. 

The school district stressed the point that no school resources were involved 
and those students who did not wish to participate in religious instruction were 
allowed to move to some other location in the building for secular instruction. Class 
attendance records were maintained by religious instructors. However, the facts 
revealed that school property was utilized for religious instruction and a close rela- 
tionship emerged between the school and religious organizations. The state trial 
court upheld this practice. The state supreme court affirmed the trial court's ruling. 

The U.S. Supreme Court reversed that decision, however, holding that "the 
state may not permit religious teaching on tax-supported public school property 
during regular school hours." This practice aids religion through the implementa- 
tion of compulsory attendance laws and was deemed to be a violation of the First 
Amendment, which created a wall of separation between church and state that 
must be respected. 41 

In a later case with a slightly different twist, the U.S. Supreme Court upheld a 
released-time program involving religious instruction. This case involved a New 
York City program that permitted public schools to release students during the 
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school day to attend religious instruction at religious centers at locations around 
the city. All administrative activities were coordinated by the religious organiza- 
tion, which assumed full responsibility for transportation and attendance report- 
ing. 

Zorach, a citizen of New York, filed suit, challenging this practice as a viola- 
tion of the First Amendment's ban on separation of church and state. Zorach further 
charged that normal school activities ceased while students were transported to 
religious centers and that public school teachers were required to monitor students 
released to attend these centers. 

The U.S. Supreme Court upheld this practice by stating that the city may per- 
mit public school students to attend religious centers during school hours, since no 
compulsion is involved and no public school resources are expended. Parents 
decide if their children will attend religious centers. Since this program is volun- 
tary, public schools do no more than make a mere scheduling accommodation. The 
Court held that this practice did not violate First Amendment prohibitions. 42 

Although both programs were voluntary in nature, the obvious difference in 
these two cases rests on one important fact. In the McCollum case, the school utilized 
resources in the form of classrooms during the school day, whereas in the Zorach 
case, no public tax-supported resources were involved. In a more recent develop- 
ment, the U.S. Court of Appeals for the Tenth Circuit held a released-time program 
unconstitutional that allowed students to attend religious seminars and receive 
public school credit for classes that were viewed as denominational in nature. 43 
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Posting Religious Mottos and Expressions 

In recent developments, state boards of education across the country are develop- 
ing resolutions supporting the posting of the Ten Commandments in public school 
buildings. These resolutions are strongly opposed by the American Civil Liberties 
Union. The view held by opponents of this practice is that such postings amount to 
a government endorsement of religion. State officials respond by suggesting that 
such postings teach civility as well as proper moral and ethical values badly needed 
by children. 

Some state officials also are supporting policies calling for posting the words 
In God We Trust in public schools as a motto that has been in use on U.S. currency 
since 1864. These efforts will undoubtedly result in legal battles as they are 
embraced by other school districts across the United States. For example, Colo- 
rado's State Board of Education voted to urge schools to post "In God We Trust" in 
buildings throughout the state as a means of celebrating national heritage, tradi- 
tions, values, and civic virtue. 

Opponents are charging that the board is attempting to use a familiar and 
generally accepted phrase to inject religion into public schools. The resolution calls 
for the Colorado State Board of Education to encourage the appropriate display of 
this national motto in school buildings. Congress approved this phrase during the 
nineteenth century in response to a request from the clergy. The U.S. Supreme 
Court has never addressed this issue. However, several appeals courts have 
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allowed its use on coins, suggesting that it does not amount to a government 
endorsement of religion. These developments point to the ongoing tension that 
exists between issues relating to separation of church and state and the level of 
emotions surrounding these issues. Only time will reveal how the courts will 
address these emerging conflicts. 

Distribution of Religious Materials 

Public school personnel are not permitted to distribute religious materials on 
school premises. Such practice would be a clear violation of the establishment 
clause. Public school officials also may not allow religious groups to distribute reli- 
gious materials on school grounds. Support of such practices would suggest that 
the school embraces religion and could suggest preference of one religion over 
another. Again, the principle of neutrality commands that schools assume a neutral 
position, neither supporting religion nor prohibiting individual students from 
exercising their religious rights. Two cases illustrate the courts' posture regarding 
the distribution of religious materials. 

One case involving the distribution of religious material arose in Florida 
when an elementary student brought religious pamphlets to distribute to her class- 
mates. The school district's policy vested the superintendent with power to restrain 
the distribution of any materials unrelated to school courses in the public schools. 
When the elementary student requested, through her teacher, to be allowed to dis- 
tribute the pamphlets, they were confiscated and carried to the principal, who sub- 
sequently destroyed them, indicating that he could not permit the distribution of 
religious material at school. 

The student and her mother filed suit in the U.S. District Court, seeking a pre- 
liminary injunction against enforcement of the policy. The court held that the 
motion was premature and that the policy had never been applied by the school. 
The Eleventh Circuit Court affirmed the district court's decision. The district court 
then addressed the student's request for a permanent injunction against enforcing 
the policy. The court discerned that the policy was a content-based prior restraint 
ban on free speech that could be justified only with a showing that the literature 
would materially or substantially disrupt the operations of the school or infringe 
on the rights of other students. 

In the absence of this showing, the school district's policy, as expected, could 
not be supported under the law. The First Amendment to the U.S. Constitution pro- 
hibits the government from inhibiting the free exercise of religion. There was no 
evidence that the distribution of the religious pamphlets interfered materially or 
substantially with school operations. The court held for the student by issuing a per- 
manent injunction against the enforcement of the policy and also awarded nominal 
damages and attorney fees . 44 

The other leading case, Tudor v. Board of Education , 45 arose in New Jersey, 
where the highest court in New Jersey struck down an attempt by Gideons Interna- 
tional to distribute the Gideon Bible throughout the public schools. Distribution of 
the Bible was expressly approved by the board of education. Approval was based 
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on parental requests that Bibles be distributed to their children. The court, in assess- 
ing this practice, determined that the Gideon Bible was sectarian, based on testi- 
mony of representatives of various faiths, many of whom did not accept part or all 
of the Gideon Bible. The court also considered testimony from psychologists and 
educators who affirmed that the distribution of permission slips for parental con- 
sent would create subtle pressure on all children to accept the slips. Furthermore, 
the distribution of the Bible, as embraced by the school, would signify that school 
officials had given the Bible their stamp of approval, thus creating increased ten- 
sion among other religious groups. 

The court, in its ruling, found the practice to be unconstitutional in that it 
showed preference of one religion over others, thus violating the establishment 
clause. The Fifth Circuit Court of Appeals unanimously agreed with the New Jersey 
district court's ruling in the related Meltzer v. Board of Public Instruction of Oranve 
County 46 J * 

In yet another case involving the distribution of the Bible, a Nebraska school 
board member withdrew his son from school and resigned from his position on the 
board when his son was given a Gideon Bible in the school's hallway. The distribu- 
tion was clearly in violation of unwritten district policy, which permitted distribu- 
tion of Bibles to fifth-graders on the sidewalk and off school premises once per year. 
The school employed an open forum policy, which made sidewalks available to 
any group after school hours. The facts revealed that distribution was voluntary, as 
students were reminded over the school's public address system that they were not 
required to accept a Bible. On the following day, students received Bibles in the 
hallway. Although there was no evidence that the district played any role in this 
activity, the board member filed suit in the U.S. District Court under § 42 U S C § 
1983. 

The court held that the district played no role in the hallway distribution and 
that its open forum was valid, since it had a neutral purpose that neither advanced 
or inhibited religious groups. It further noted that no groups had ever been denied 
access to the sidewalk and that no district resources were involved. The court 
granted summary judgment for the district. 47 

Use of Religious Garb by School Personnel 

The wearing of religious garb by public school teachers has created legal questions 
regarding freedom of expression rights versus religious violations based on dress. 
It has been well established that public school districts may not legally deny 
employment opportunities to teachers based on their religious beliefs or affiliation. 
However, the wearing of religious garb by public school teachers raises the issue as 
to whether such dress creates a sectarian influence in the classroom. Many state 
statutes prohibit public teachers from wearing religious garb in the classroom. 
Some legal experts believe that the mere presence of religious dress serves as a con- 
stant reminder of the teacher's religious orientation and could have a proselytizing 
affect on children, since they are impressionable, particularly those in the lower 
grades. 
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Conversely, public school teachers advance the argument that religious dress 
is a protected right regarding freedom of expression. The courts, however, have 
clearly established the position that the exercise of one person's rights may not 
infringe on the rights of others and that public interest supersedes individual inter- 
ests. Further, prohibiting a teacher from wearing religious dress does not adversely 
affect the teacher's belief. It merely means that teachers cannot exercise their beliefs 
through dress during the period of the day in which they are employed. There is no 
interference outside of the school day. Thus, a teacher is free to exercise full reli- 
gious rights and freedoms outside normal hours of employment. The courts have 
not reached total consensus on this issue, as can be discerned through the following 
analysis. 

In a significant case, the Supreme Court of Pennsylvania supported the 
authority of a local board of education to employ nuns as teachers and to permit 
them to dress in the custom of their order. 48 Subsequent to the Pennsylvania deci- 
sion, the legislature enacted a statute prohibiting the wearing of any religious dress 
as insignia by public school teachers representing any religious order. The consti- 
tutional validity of this statute was upheld by the Pennsylvania Supreme Court, 
noting that the law was not passed against belief but rather against acts as teachers 
in performing their duties. 49 

Another court disqualified all nuns from teaching in public schools on the 
grounds that their lives were dedicated to teaching religion. 50 Recent court inter- 
pretations seem to suggest that religious dress that creates a reverent atmosphere 
and that could have the potential to proselytize would create sufficient sectarian 
influence to violate the First Amendment neutrality clause. 

Administrative Guide 



Religious Activities 

1 . School-sponsored holiday programs are permitted if they are not conducted in a 
religious atmosphere. 

2. Released time for religious instruction may be allowed if evidence reveals that no 
public school resources are involved. Use of public school resources violates the 
establishment clause of the First Amendment. 

3. School districts may find it difficult to justify the posting of the Ten Command- 
ments or other references to God as meeting a purely secular purpose. 

4. Religious pageants, displays, or symbols will not meet the constitutional require- 
ments of neutrality by school officials. Statues or pictures may be used to teach 
art form if taught as a secular activity. 

5. The distribution of religious material by external groups is illegal if the distribu- 
tion occurs on school premises. However, a student may be allowed to distribute 
religious pamphlets if the distribution does not interfere with normal school 
activities or create material or substantial disruption. 

6. Wearing of religious garb by teachers may be disallowed if their dress creates a 
reverent atmosphere or has a proselytizing impact on students. 
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7. School authorities must respect the free exercise rights of students, unless the 
exercise of those rights violates the rights of others or disrupts the educational 
process. 

8. School authorities must refrain from any activity that would create an unclear 
line of separation between school activities and religious activities. 

9. School authorities should consult the district's legal counsel regarding any ques- 
tionable religious activities in their schools. 

10. Aid to students attending religious school in the form of computers and equip- 
ment is permissible as part of a general program designed to enhance overall 
educational opportunities of all students. 
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Students, the Law, 
and Public Schools 



School officials are granted broad powers to establish rules and regulations govern- 
ing student conduct in the school setting. These powers, however, are not absolute. 
They are subject to the standard of reasonableness. Generally, rules are deemed to be 
reasonable if they are necessary to maintain an orderly and peaceful school envi- 
ronment and advance the educational process. The courts — in determining the 
enforceability of policies, rules, and regulations — require evidence of sufficient jus- 
tification by school authorities of the need to enforce the policy, rule, or regulation. 
Since students enjoy many of the same constitutional rights as adults, courts have 
been very diligent in ensuring that their constitutional rights be protected. 

While school rules are necessary to ensure proper order and decorum, they 
should not be so broad and nebulous as to allow for arbitrary and inconsistent inter- 
pretation. Fundamental fairness requires that students know what behavior is 
required of them by school officials. They should not be expected to conform to 
rules that are vague and ambiguous in meaning or application. Rules should be suf- 
ficiently definite in providing students with adequate information regarding 
expected behavior. They should be stated in such a manner that students of average 
intelligence are not necessarily required to guess at their meaning. It is important to 
remember that a fair and reasonable exercise of administrative authority will withstand 
court scrutiny. 

Further, in determining whether policies or regulations are fair and reason- 
able, it is necessary to assess them in the context of their application. Whether a rule 
or regulation is legally defensible depends on the fact situation. 

The concept of in loco parentis (in place of parent) has permitted school officials 
to promulgate rules that allow them to exercise a reasonable degree of control over 
students under their supervision. This concept, however, is not without limits. 
School authorities and teachers do not fully occupy the place of the parent. Their 
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control or jurisdiction is limited to school functions and activities. Although in loco 
parentis is considered a viable concept, it does require prudence on the part of 
school officials and teachers. Prudence in this instance implies that school authori- 
ties' actions must be consistent with those of the average parent under the same or 
similar circumstances. Generally, if administrative actions conform to this norm, 
they are judged to be reasonable. Although children are subject to reasonable rules 
and regulations promulgated by school officials, they do enjoy personal rights that 
must be recognized and respected by school officials. 

In the landmark Tinker case, the U.S. Supreme Court for the first time held that 
students possess the same constitutional rights as adults and that these rights do not end at 
the schoolhouse door. This ruling by the high court significantly altered the relation- 
ship between school officials and students. The Tinker ruling clearly mandated that 
professional educators respect the civil rights of students in the school. In cases 
where student rights are restricted, school officials must demonstrate a justifiable or 
legitimate reason for doing so. In these instances, the burden of proof justifiably rests 
with school officials. For example, school officials may restrict the rights of a stu- 
dent if they are able to demonstrate that such restriction is necessary to maintain 
order and proper decorum in the school. A student's rights also may be restricted 
if the exercise of those rights infringes on the rights of others. In short, no rights are 
absolute but, rather, are subject to reasonable restrictions that must be justified by 
school officials. 

The development of a legally defensible code of student conduct represents 
one method of ensuring that the rights of students are protected. The student code 
should be developed through the involvement of school personnel, parents, citi- 
zens, and even students, where appropriate. A final step should include a review 
by the school district's attorney to validate the code's legality. Once approved and 
adopted, policies should be disseminated, periodically reviewed, and revised as 
needed. 



Freedom of Expression 

Freedom of expression is derived from the First Amendment to the U.S. Constitu- 
tion, which provides, in part, "Congress shall make no law . . . abridging the free- 
dom of speech, or of press or of the rights of peoples to peacefully assemble." The 
Tinker case confirmed that students are entitled to all First Amendment guarantees, 
subject only to the provision in which the exercise of these rights creates material 
and substantial disruption in the school. An excerpt from Tinker pointed out the fol- 
lowing: 

School officials do not possess absolute authority over their students. Students in 
school as well as out of school are "persons" under our Constitution. They possess 
fundamental rights which the State must respect. ... In our system, students may 
not be regarded as closed-circuit recipients of only that which the state chooses to 
communicate. They may not be confined to the expression of those sentiments that 
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are officially approved. In the absence of a specific showing of constitutionally valid 
reasons to regulate their speech, students are entitled to freedom of expression of 
their views. 1 



Stated differently, the First Amendment to the Constitution guarantees the 
right to freedom of speech to U.S. citizens, including students in public schools. 
This freedom, however, does not include a license to exercise such rights in a man- 
ner that creates material or substantial disruption to the educational process . These were 
the criteria applied by the Supreme Court in determining whether regulations pro- 
hibiting student expression were constitutionally valid. 

The Tinker case is viewed as the leading case in addressing speech as symbolic 
expression. This case emerged in December of 1965, when a group of adults and 
students in Des Moines, Iowa, met to oppose the involvement of the United States 
in the Vietnam war. They decided to reveal publicly their opposition and their sup- 
port for a truce by wearing black armbands during the holiday season. 

Principals of the Des Moines schools became aware of the plan and adopted a 
policy that stated that any student wearing an armband would be asked to remove 
it. Those students who refused to obey would be suspended from school until they 
returned without the armbands. 

On December 16, Mary Beth Tinker and Christopher Eckhardt wore black 
armbands to school. John Tinker wore his armband the next day. Since they refused 
to remove the armbands, all three were sent home. The students, through their par- 
ents, then brought suit to enjoin the board of education from enforcing the regula- 
tion. 

The Supreme Court, having granted certiorari, began its hearing of the Tinker 
case. By a final vote of 7-2, the high court invalidated the rule barring the wearing 
of black armbands. The Supreme Court, in rendering its decision, stated: 



School officials banned and sought to punish petitioners for a silent, passive expres- 
sion of opinion, unaccompanied by any disorder or disturbance on the part of peti- 
tioners. There is no evidence whatever of petitioners' interference, actual or nascent, 
with the school's work or of collision with the rights of other students to be secure 
and to be let alone. Accordingly, this case does not concern speech or action that 
intrudes upon the work of the school or the rights of other students. 2 

As one can see by the court's ruling in the Tinker case, students are entitled to 
express their views in an orderly fashion. Since the wearing of armbands was 
totally divorced from disruptive or potentially disruptive conduct by those partic- 
ipating, they were afforded the protection of the First Amendment. 

To gain a clearer view of the nature of the litigation involving freedom of 
expression in the Tinker case, a contrasting Fifth Circuit Court of Appeals case, 
Blackwell v. Issaquena County Board of Education, emerged in Mississippi when a prin- 
cipal banned the wearing of political buttons in response to a disturbance by stu- 
dents noisily talking in the corridor when they were scheduled to be in class. Those 
students wearing the buttons were found pinning them on other students who 
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objected. Class instruction deteriorated into a state of general confusion and a 
breakdown in discipline. Students were warned during an assembly program not 
to wear the buttons. This warning was repeated on the following day. Violators 
were subsequently suspended. As the suspended students left campus, they 
attempted to influence other nonviolators to leave with them. The court held for the 
board of education, upholding the principal's action as reasonable, based on the 
factual circumstances surrounding the incidents. The Fifth Circuit justices reasoned 
that it is always within the province of school authorities to provide by regulation 
for the prohibition and punishment of acts calculated to undermine the school's 
routine. "This is not only proper in our opinion, but it is necessary." 3 

As illustrated by this case, evidence of material and substantial disruption 
forms sufficient grounds to limit freedom of expression. The significant difference, 
however, in viewing these two cases is that there was no evidence of disruption in 
Tinker, but considerable evidence of disruption in Blackwell. Consequently, the 
principal's action was not justified in the former case but well justified in the latter. 
The importance of this distinction is evident when a valuable constitutional right is 
involved. In these instances, decisions must be made on a case-by-case basis. 

A landmark case involving freedom of expression by students was heard by 
the U.S. Supreme Court in 1986. 4 This case arose when a male student at Bethel 
High School delivered a speech nominating a fellow student for elective office 
before an assembly of over 600 peers, many of whom were 14-year-olds. Students 
were required to attend the assembly or report to study hall. In his nominating 
speech, the student referred to his candidate in terms of an elaborate, explicit sexual 
metaphor, despite having been warned in advance by two teachers not to deliver 
it. During the speech, a counselor observed students' reactions, which included 
laughter, graphic sexual gestures, hooting, bewilderment, and embarrassment. 
One teacher reported that she had to use class time the next day to discuss the 
speech. The morning after the assembly, the student was called into the assistant 
principal's office and notified that he had violated a school rule prohibiting obscene 
language or gestures. When he admitted to the assistant principal that he had delib- 
erately used sexual innuendo in his speech, he was informed that he would be sus- 
pended for three days and that his name would be removed from the list of 
candidates for student speaker at the school's commencement exercises. 

The student brought suit against the school in a U.S. district court, claiming 
that his First Amendment right to freedom of speech had been violated. The district 
court agreed and awarded him $278 as compensation for deprivation of his consti- 
tutional rights based on two days of suspension and $12,750 in litigation costs and 
attorney's fees. The court also ordered the school district to allow the student to 
speak at commencement. The U.S. Court of Appeals, Ninth Circuit, rejected the 
school district's appeal and held that the district had failed to prove that the speech 
had interfered with or disrupted the educational environment. On further appeal 
by the school district, the U.S. Supreme Court ruled that while public school stu- 
dents have the right to advocate unpopular and controversial views in school, that 
right must be balanced against the schools' interest in teaching socially appropriate 
behavior. A public school, as an instrument of the state, may legitimately establish 
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standards of civil and mature conduct. The Court observed that such standards 
would be difficult to convey in a school that tolerated the "lewd, indecent and 
offensive" speech and conduct that the student in this case exhibited. Conse- 
quently, the school district's action was upheld. 

Administrative Guide 



Freedom of Expression j 

1. School officials may restrict freedom of expression where there is evidence of 
material and substantial disruption, indecent or offensive speech, violation of 
school rules, destruction of school property, or disregard for authority. In each 
case, students must be provided minimal due process before any punitive action 
is taken. 

2. Buttons, pamphlets, and other insignia may not be permitted if the message com- 
municated is vulgar, obscene, or mocks others based on race, origin, color, sex, or j 
religion. They may also be banned if their content is inconsistent with the basic 
mission of the school. School policies that address these issues should be devel- 
oped and communicated to students and parents. 

3. To justify the prohibition of a particular form of expression, there must be some- 
thing more than a mere desire to avoid the discomfort and unpleasantness 
associated with an unpopular view. Such action is arbitrary, capricious, and 
indefensible. 

4. The time and place of the distribution of pamphlets, buttons, and insignia may 
be regulated by school officials. Prohibiting distribution in class during regular 
school hours or in the corridors between classes is considered reasonable. 

5. Unsubstantiated fear and apprehension of disturbance are not sufficient grounds 
to restrict the right to freedom of expression. 



Protests and Demonstrations 

Protests and demonstrations are considered forms of free expression. Thus, stu- 
dents are afforded the right to participate in these activities under certain condi- 
tions. As long as these activities are peaceful, do not violate school rules, and do not 
result in destruction of school property, protests and demonstrations are allowed. 
Because school officials are charged with the responsibility to protect the health and 
safety of all students and to provide an orderly school environment, they may reg- 
ulate the time, place, and manner of conducting these activities. Such regulations 
however, are considered to be mere conditions rather than prohibitions. 

School officials should anticipate that minor disruption may occur when 
there is disagreement or opposite points of view regarding various issues in 
schools. The courts concur that minor disruption must be tolerated by school officials. 
Only when school officials demonstrate that a particular form of expression has 
caused or will likely cause material and substantial disruption can they justifiably 
restrict students' rights to free speech. 



0 



48 



Chapter 3 



Administrative Guide 



Protests and Demonstrations 

1 . Demonstrations that deprive other students of the right to pursue their studies in 
an orderly and peaceful environment can be disallowed. 

2. Students engaged in demonstrations and protests cannot obstruct the corridors 
or prevent free movement among students who are not participants in these 
activities. 

3. Any activities associated with demonstrations and protests that result in disre- 
spect for authority, destruction of property, violation of school rules, or any other 
unlawful activities may be banned. 

4. An activity involving students' right to freedom of expression cannot be banned 
because it creates discomfort or conflicts with the views of school officials. 




School-Sponsored Newspapers 

Courts generally hold that a school publication has the responsibility for providing 
a forum for students to express their ideas and views on a variety of topics of inter- 
est to the school community. While the newspaper is intended to represent a forum 
for student expression, those responsible for its production should be mindful of 
their obligation to embrace responsible rules of journalism. The school newspaper 
should reflect editorial policy and sound judgment of student editors who operate 
under the guidance of a faculty advisor. 

Although faculty advisors are generally assigned the responsibility to moni- 
tor material written for the student newspaper, in reality, their primary respon- 
sibility should involve advice with respect to form, style, grammar, and 
appropriateness of material recognizing that the final decision for printed material rests 
with student editors . 

Thus, student editors under the guidance of their advisors, should be free to 
report the news and to editorialize, but at all times adhere to the rules of responsible 
journalism. A faculty advisor may not be punished, demoted, or dismissed for 
allowing constitutionally protected material to be printed that may prove distaste- 
ful to school officials. When justified, school administrators may exercise limited 
review of school-financed publications so long as they spell out, in policy, the reason 
for the review, the time frame involved, the person(s) responsible for reviewing the 
material, and specifically what material will be reviewed. Administrators should 
not abuse the review process by employing unreasonable time frames and unnec- 
essary time delays to suppress material deemed to be personally objectionable. Stu- 
dents are afforded the right to express their views and ideas that do not materially 
and substantially affect the operation of the school. The review process, if 
employed, should always be guided by a sense of fairness and openness. Broad cen- 
sorship by school officials is not permitted and is in violation of the free speech 
rights of students. In light of these precautions, however, students' free speech 
rights are not without limits. Material that is libelous , vulgar, obscene, or mocks others 
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on the basis of race, origin, sex, color, or religion may not be permitted. In cases where the 
newspaper is produced by students as a part of their school curriculum, school offi- 
cials may regulate content that is inconsistent with the basic educational mission of 
the school. 

A newspaper produced as a part of the school's curriculum may not enjoy the 
same privileges as one that is produced outside of the school's curriculum. While 
in both cases, the paper is intended to serve as a forum for student expression, more 
latitude is extended when the paper is not considered to be a part of the school's 
curriculum. For example, if the newspaper is not deemed part of the curriculum, 
then greater freedom should be granted student editors in reporting the news, 
when there is no evidence of disruption or defamation. Also, school authorities 
would likely incur less risk of lawsuits if the school's paper is not considered to be 
a part of the curriculum. However, if it is considered part of the curriculum, then 
school authorities must be allowed to exercise reasonable control over newspaper 
content because they may be subject to liability for defamation involving libel. 

Although administrators may exercise greater authority in monitoring stu- 
dent press, particularly school-sponsored newspapers, care should be taken not to 
violate student rights in the process. The Hazelwood decision, discussed later in this 
chapter, does not mean that administrators may arbitrarily suppress or censor stu- 
dent speech. For example, there should be sufficient evidence to demonstrate that 
the content of the publication does in fact create a disruptive influence on the 
school's program and is inconsistent with the mission of the school. In the absence 
of such evidence, censorship would be inappropriate and unjustified. 

While the U.S. Supreme Court's decision in Hazelwood provides greater lati- 
tude for administrators, courts generally still accept the notion that a school publi- 
cation has the responsibility for leading opinions, provoking student dialogue, and 
providing a forum for a variety of student opinions. Administrators must be mindful of 
the intended purpose of student publications and be guided by respect for the free- 
dom of expression rights of students. 

In a leading case, the U.S. Supreme Court in the Hazelwood School District v. 
Kuhlmeier reached a landmark decision. The Kuhlmeier case originated in the spring 
of 1983 when a high school principal in a suburban St. Louis district prevented the 
school publication Spectrum from running articles that profiled three pregnant stu- 
dents. The publication also quoted other students on the reasons for their parents' 
divorces. The principal was concerned that the identity of three pregnant girls might 
be revealed through the feature in the paper. He also believed that the article's refer- 
ence to sexual activity and birth control were inappropriate for some of the younger 
students at the school. Finally, he felt that the divorced parents of the students who 
were identified in the article should have been provided an opportunity to respond 
to the remarks made by their children or to consent to the publication of the article. 

Student editors claimed that the principal's actions amounted to prior 
restraint of free press and a denial of due process, both First and Fourteenth Amend- 
ment violations. In May 1985, a federal district judge ruled that because the paper 
was produced as part of the school's journalism curriculum, it was not a public 
forum entitled to the same degree of First Amendment protection accorded to stu- 
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dent speech carried out independently of any school-sponsored program or activ- 
ity. This court held that the principal needed only a reasonable basis for his action. 
However, the U.S. Court of Appeals for the Eighth Circuit reversed the federal dis- 
trict court's ruling in a 2-1 decision, stating that the Spectrum was a public forum 
intended to be a marketplace for student expression and not simply a part of the 
school's journalism curriculum. Since the paper was considered a public forum, the 
principal's actions were subject to the same free speech standards established by 
the Supreme Court in the Tinker case in which the U.S. Supreme Court enumerated: 

To justify a prohibition of a particular expression of opinion, school officials must be 
able to show that their action was caused by something more than a mere desire to 
avoid the discomfort and unpleasantness that always accompany an unpopular 
viewpoint. There must be facts that might reasonably lead school authorities to fore- 
cast substantial disruption of or material interference with school activities. 5 

In reviewing all circumstances related to this particular case, the U.S. 
Supreme Court reversed the Eighth Circuit Court of Appeals in ruling that the prin- 
cipal did not violate students' free speech rights by ordering certain material 
removed from an issue of the student newspaper. The Court concluded by stating 
the following: 

We cannot reject as unreasonable Principal Reynolds' conclusion that neither the 
pregnancy article nor the divorce was suitable for publication in the Spectrum. Rey- 
nolds could reasonably have concluded that students who wrote and edited the arti- 
cle had not sufficiently mastered those portions of the Journalism II Curriculum that 
pertained to the treatment of controversial issues and personal attacks, the need to 
protect the privacy of individuals whose most intimate concerns are to be revealed 
in the newspapers and "the legal, moral and ethical restrictions imposed upon jour- 
nalists within the school community" that includes adolescent subjects and read- 
ers. 6 

The Hazlewood ruling has important implications for student newspapers that 
are part of the school's curriculum in that restrictions may be placed on them based 
on reasonable grounds. 
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Student Newspapers 

In light of the courts' posture, school authorities would be well advised to consider 
these suggestions to avoid legal challenges regarding school-sponsored student news- 
papers: 

1. Through the involvement of representative students, teachers, and other inter- 
ested persons, formulate a set of legally defensible policies governing publica- 
tion of the school's newspaper. 
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2. Choose responsible student editors who will exercise high standards of respon- 
sible journalism. 

3. Be aware that administrative prerogatives vary based on whether the student 
newspaper is considered to be an open forum or a curriculum-based publication. 

4. Emphasize to student editors that they have primary responsibility to see that the 
newspaper is free of libelous statements and obscenity. Additionally, they 
should be reminded that newspapers are subject to the law of libel. 

5. Develop regulations that prescribe procedures to be followed in the event that 
prior review is warranted. These should include: 

a. A definite period of time in which the review of materials will be completed 

b. The specific person to whom the materials will be submitted 

c. What specific materials are included for review 

6. Do not impose policy restrictions on school-sponsored publications that cannot 
be defended on reasonable grounds. 

7. Consult the school district's legal advisor in cases where there is uncertainty 
regarding the appropriate administrative action to be taken when controversial 
subject matter is proposed by students. 



Nonschool-Sponsored Newspapers 

Nonschool-sponsored newspapers are those not endorsed by the school but 
printed at students' expense away from school premises. These publications may 
not be totally prohibited by school officials. Restrictions, however, maybe imposed 
regarding the time and place of distribution. Such restrictions are recognized as 
conditions affecting freedom of press, not prohibitions. Students may also be 
required to remove any debris in the area after papers are distributed. Thus, stu- 
dents have the right to distribute underground newspapers as long as the distribu- 
tion does not interfere with normal school activities or create material disruption. 
The school assumes no responsibility to assist with the publication or distribution 
of such newspapers and is not generally held liable for the content of the newspa- 
pers. Students who are responsible for producing the newspapers are held account- 
able for any libelous material printed in the newspaper. 

Generally, broad censorship of nonsponsored newspapers is not permitted, 
but material that is libelous, is clearly obscene, or would lead school officials to forecast a 
material and substantial disruption of the educational process or violate the rights of others 
may be suppressed. This point was illustrated in Bystrom v. Fridley High School Inde- 
pendent School District in which the Eighth Circuit Court of Appeals supported a 
school rule that prohibited publication of material that was pervasively indecent 
and vulgar, even though there was some subjectivity involved in the interpretation 
of content in the newspaper. 7 

One should be mindful, however, that the courts require stricter standards to 
be met when school officials attempt to restrict free speech before it actually occurs. 
In all instances, legitimate and defensible reasons for suppressing material must be 
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clearly demonstrated. For example, in the Burch v. Barker case, which involved an 
underground newspaper, the Ninth Circuit Court of Appeals held that the school 
rule involved was too broad and vague so as to give school officials unlimited dis- 
cretion in exercising prior restraint. Further, such policy was unconstitutional for 
lack of specificity for distribution and approval procedures. Most significant, how- 
ever, was that the school policy was unduly broad concerning the content-based 
requirements for exercising prior restraint. 8 
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Nonschool-Sponsored Student Publications 

1. Defensible policies should be developed that cover all aspects of student publi- 
cations. These policies should be carefully crafted and communicated to students 
and their parents. Fundamental fairness should be the guiding principle in devel- 
oping these policies. 

2. School policies regarding nonschool-sponsored publications should not be writ- 
ten using broad and vague language so as to provide unlimited discretion in 
exercising prior restraint measures by school officials. 

3. School officials must establish proof of disruption of a material and substantial 
nature before they can initiate disciplinary action against students. Disciplinary 
actions must meet the standards of fundamental fairness. 

4. Actions by school officials are justified when there is evidence that the publica- 
tion encourages disregard for school rules and disrespect for school personnel. 

5. If the publication contains vulgar or obscene language, ridicules others, or vio- 
lates policies on time, place, and conditions for distribution, disciplinary action 
by school officials is generally supported by the courts. 

6. School officials may not be held accountable for content in a nonschool-spon- 
sored newspaper. Student editors are responsible for their own acts of libel. 



Censorship 

Limited review of school-sponsored publications may be permitted, but broad censor- 
ship is not. School officials' commitment to sponsor a student publication should 
reflect a commitment to respect personal rights associated with freedom of expres- 
sion. School officials have the option to decide if they wish to finance a school-spon- 
sored publication. Once a decision is made to support an open forum for student 
ideas, broad censorship powers may not be imposed. School officials must be 
mindful that students are afforded the right to express their ideas and criticisms 
when these expressions do not materially and substantially interfere with proper 
decorum in the school. However, as previously stated, material that is vulgar, libel- 
ous, or indisputably obscene may be prohibited. The U.S. Supreme Court defined 
obscenity as material that describes or portrays hard-core sexual conduct specifi- 
cally described by state law and that lacks serious literary artistic, political, or sci- 
entific value. 
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As one may discern, obscenity matters are typically influenced by state and 
local community standards. The courts generally hold that constructive criticism of 
school policy or practice is permitted but material that falls in the area of personal 
attacks on school personnel is not. 
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Censorship 

1. Courts are in disagreement regarding the extent to which school officials may 
examine and make judgments on student publications prior to their distribution. 

2. If prior restraint is invoked, there should be a demonstrated and compelling jus- 
tification for doing so. 

3. School officials must be able to demonstrate that the distribution of a student 
publication will create a material and substantial disruption. 

4. If limited review is legally justified, the following safeguards should be included: 

a. A brief review process 

b. An explanation of the person(s) vested with the authority to approve or dis- 
approve the material 

c. The form in which the material is to be submitted 

d. A clear and specific explanation of the types of items that are prohibited, with 
a rationale as to why they are prohibited 

e. An opportunity for students to appeal the decision if they feel that it is unjust 



School Use of the Internet 

Information technology has drastically altered teaching and learning as well as the 
school's administrative processes. It has changed the fabric of school operations. In 
an effort to expose students to and allow them to use technology in the classroom, 
teachers need to infuse technology into their teaching and create an activity-ori- 
ented classroom environment where the teacher becomes the facilitator of the 
learning process Simultaneously, students must increasingly assume some degree 
of responsibility for their learning. Information technology can play a vital role in. 
the effectiveness of the teaching-learning process. 

With the wide-scale use of the Internet in the classroom, what controls should 
be in place to ensure that students do not access inappropriate materials? What 
responsibility does the teacher have to ensure that students are accessing appropri- 
ate materials? Does the school district need policies governing the manner in which 
the Internet is used? Controls should be established to minimize improper use of 
the Internet by students. Teachers do have a responsibility to monitor student use 
to ensure that inappropriate material is not accessed by students. 

To implement an effective Internet use policy, the board of education should 
assume a leadership role in developing district policy on Internet use to ensure that 
its use does not conflict with the educational mission of the district. The school 
board may elect to allow individual schools to deyelop their own policies regarding 
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student Internet use. In either case, these policies should be carefully drawn to 
assure that they guide students' use. 

Components that may be addressed in developing Internet use policies may 
include: 

1. Restricting Internet use based on the maturity level of students 

2. Disallowing Internet use that creates substantial and material disruption to 
the educational process 

3. Eliminating access to socially inappropriate material 

4. Controlling the time and opportunities students have to access the Internet 

5. Using the Internet only under supervision of the teacher 

6. Establishing consequences for violating established Internet use policies 

It is desirable to involve parents and students in the development of accept- 
able use policies so as to ensure that they are fully aware of the school or district's 
expectations regarding Internet use. Parents should be expected to sign an accept- 
able use policy along with the student agreeing to the conditions established for 
Internet use. Teachers would assume the responsibility of monitoring who is and 
who is not permitted to access the Internet based on parental consent. Teachers may 
also supervise the sharing of computer disks between use at home and at school. 
They may also consider the use of protective software that would prevent students 
from accessing inappropriate material. There are certain acts that should obviously 
be prohibited. Examples may include using vulgar or obscene language, displaying 
or sending offensive and pornographic and/or sexually explicit material, harass- 
ing, and sending threatening messages. Penalties for these and similar offenses 
should be clearly communicated to parents and students. In all cases, due process 
should guide any action taken by the school or district in cases of alleged violations. 



Use of the Internet 

1 . Involve parents and students in drafting Internet use policies. 

2. Make certain that Internet use policy is clearly written and communicated to par- 
ents and students. 

3. Policies should inform teachers, students, and parents of their responsibilities 
regarding enforcement of Internet use policies. 

4. Due process and fundamental fairness should be observed in enforcing Internet 
use policies. 



There seems to be a prevailing view that issues involving dress should be left to the 
decisions of state courts. The U.S. Supreme Court has consistently declined to 
address this issue. Student dress as a form of free expression is not viewed as sig- 
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nificantly as most other forms of free expression. There is, however, a First Amend- 
ment freedom associated with it. 

Dress may be regulated if there is a defensible basis for doing so. However, 
school regulations that violate students' rights by being vague, ambiguous, and 
failing to demonstrate a connection to disruption will not meet court scrutiny. 
Dress regulations based on fashion or taste as a sole criterion will not survive court 
scrutiny. School officials, however, may within reason prescribe rules governing 
student dress and appearance with an emphasis on reasonableness. Emphasis on rea- 
sonableness centers around well-established facts that (1) students have protected 
constitutional rights and (2) students' rights must be weighed against a compelling 
need to restrict their rights. In fact, the courts are now requiring school officials to 
demonstrate the reasonableness of their rules before the courts will even elect to 
decide if constitutional rights of students are violated. 

Dress is generally viewed as a form of self-expression reflecting a student's 
values, background, culture, and personality. Thus, a student must be provided 
opportunities for self-expression. Therefore, restrictions on student dress are justi- 
fied only when there is evidence of material or substantial disruption of the educa- 
tional process. Violation of health and safety standards or cases where unusual 
attention is drawn to one's anatomy also are justifiable reasons to restrict certain 
types of dress. In most cases, courts tend to respond favorably when there is 
expressed community sentiment regarding dress standards. 

The following restrictions have been upheld by the courts regarding dress 
and appearance: 

1. School regulations necessary to protect the safety of students (e.g., wearing of 
long hair or jewelry around dangerous equipment in laboratories) 

2. School regulations necessary to protect the health of students (e.g., requiring 
students to keep hair clean and free of parasites) 

3. Rules prohibiting dress that does not meet standards of the community (e.g., 
dressing in a manner that calls undue attention to one's body) 

4. Dress that results in material and substantial disruption to the orderly admin- 
istration of the school (e.g., wearing T-shirts containing vulgar, lewd, or def- 
amatory language based on race, color, gender, national origin, or religion) 

Health and Safety Issues 

Schools are vested with broad and implied powers designed to protect the health, 
safety, and welfare of students. Therefore, school officials may promulgate reason- 
able rules and regulations necessary to address health and safety concerns of stu- 
dents. Thus, situations involving certain types of dress that pose a threat to the 
safety and well-being of students may be regulated. For example, if students are 
wearing excessively long hair in vocational shop classes or other laboratory situa- 
tions that pose a threat to their safety, school officials may take appropriate steps to 
regulate hair length. Similarly, if fancy jewelry is worn that poses a potential threat 
to safety when students are engaged in shop, activity-oriented classes, or physical 
education classes, similar measures may be taken to regulate the type of jewelry 
worn. 
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Students may be required to wash long hair, for hygienic purposes. For exam- 
ple, if certain types of fungus are associated with dirty, long hair, a student may be 
required to take appropriate steps to rectify the problem. Other hygienic issues 
related to dress where there is clear evidence that a problem exists may be 
addressed by school officials. In every case, efforts should be made to ensure that 
the dignity and personal rights of students are protected. If there is evidence that 
reasonable dress codes are developed using these standards, the courts are less 
inclined to intervene, particularly when the will of the community is expressed 
through these dress codes. 

Controversial Slogans 

Slogans worn on T-shirts, caps, and other items that are in direct conflict with the 
school's stated mission maybe regulated. Those expressions that violate standards 
of common decency and contain vulgar, lewd, and otherwise obscene gestures also 
may be regulated. In instances where disruption occurs or where there is a reason- 
able forecast that disruption might occur, school officials may take appropriate 
action to rectify the situation. These actions are particularly relevant when the con- 
tent of such expressions mocks others based on race, gender, color, religion, or 
national origin. 

A leading case emerged in the U.S. District Court in Massachusetts. Two 
minor high school students in Pyle v. The South Hadley School Committee sued the 
school committee, challenging a school policy that prohibited them from wearing 
on school premises either of two T-shirts, one offering a suggestive sexual slogan 
and the other bearing slang references to male genitals. They sought injunctive 
relief, alleging that their First Amendment rights were violated with respect to free- 
dom of expression. They further declared that T-shirts are not horribly offensive 
when compared to other influences in society. 

Female students had frequently commented to their English teachers about 
the sexual harassment environment in the school and how a lack of sensitivity to 
harassment adversely affected their ability to learn. One T-shirt bore the following: 
"Coed Naked Band" and "Do It To The Rhythm." The other included the slogan, 
"See Dick Drink, See Dick Die, Don't Be A Dick." These slogans were deemed to be 
suggestive and vulgar, based on the school committee's findings. Further, these 
statements interfered with the school's mission and were demeaning to women. 
The district court upheld the school, based on the findings of the committee . 9 

In short, banning controversial slogans will generally be upheld if there is suf- 
ficient evidence of disruption or the message is offensive to others based on race, 
gender, color, religion, or national origin. As in this case, the school should have 
policies that address these issues as well as an impartial committee to review these 
incidents on a case-by-case basis. 

Gang Dress 

Gang members tend to wear specific apparel or colors to convey gang affiliation. 
Where gang activity has been prevalent in the school or community and there is 
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clear knowledge that certain types of dress are associated with disruptive gang 
activity, school administrators may prohibit such dress. In all cases, such prohibi- 
tions should be preceded by school policies that clearly communicate the need to 
regulate this type of dress. 

In most cases, the pattern or style of dress is generally chosen by gang leaders. 
As pressure is exerted by parents, law enforcement officers, and school officials, 
gangs will often change their appearance to become less recognizable. Today, many 
gang members wear professional sports team jackets, caps, and T-shirts, making it 
difficult to identify them. Since school officials are responsible for protecting stu- 
dents from potential danger, they may take reasonable steps to minimize gang 
presence in school. On the other hand, school officials should provide opportuni- 
ties for all students to succeed in school and feel that they are important members 
of the school's family. In many cases, the lack of success in school and a feeling of 
alienation contribute to gang affiliation. 

School Uniform Dress Policies and Students' 

Freedom of Expression Rights 

Many school officials in their desire to create and maintain safe schools have devel- 
oped uniform dress code policies for students. These policies are intended to pro- 
vide easy identification of students, eliminate gang dress, promote discipline, deter 
theft and violence, prevent unauthorized visitors from intruding on campus, and 
foster a positive learning environment. Although there is no consensus regarding 
the effectiveness of school uniforms, their use is increasing in schools across the 
nation as part of an overall program to improve school safety and discipline. For 
example, school districts in Georgia, Indiana, Louisiana, Maryland, Tennessee, 
Utah, and Virginia have enacted school uniform regulations. Many large public 
school systems, including Baltimore, Cincinnati, Detroit, Los Angeles, Miami, and 
New York, have schools with either voluntary or mandatory uniform policies, gen- 
erally in elementary and middle schools. In addition, many private and parochial 
schools have required uniforms for several years. 

As school uniform policies are drawn by school leaders, it is prudent that they 
be mindful of the freedom of expression rights of students. Policies that do not rec- 
ognize these rights are risky at best and may result in mounting legal challenges 
and unnecessary legal costs to school districts. School officials should be assured, 
within limits, that the First Amendment rights of students are protected as they 
strive to create and maintain safe schools. As discussed earlier in this chapter in the 
Tinker case, students' rights must be recognized and respected. 

Early Legal Challenges. With recent escalating acts of violence in public 
schools, schools are moving swiftly and aggressively to enforce uniform dress pol- 
icies. Early legal battles have already surfaced over dress codes and religious free- 
doms in Mississippi involving the rights of students to wear clothing with religious 
symbols to school. Officials in Harrison County, Mississippi, backed off on the 
same day of enforcing a regulation that prohibited a Jewish student from wearing 
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a Star of David necklace to class based on its policy of prohibiting students from 
wearing anything that could be viewed as a gang symbol. A similar case arose in 
Van Cleave, Mississippi, when a local board of education banned students from 
wearing clothing with Christian symbols based on the school's mandatory uniform 
policy. In this case, two students wore T-shirts stamped with the words "Jesus loves 
me." The basis for implementing the mandatory uniform policy was safety. After 
an unsuccessful appeal at the school board, parents of the two students filed a suit 
in the U.S. District Court challenging the legality of a policy that prohibits free 
expression of their children's religious freedom. These early legal cases may sug- 
gest a lack of some degree of sensitivity to the First Amendment rights of students 
as school uniform policies are drafted. 
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1 . 



2 . 



Involve parents, teachers, community leaders, and student representatives in 
drafting school uniform policies. 

Make certain that students' religious expressions are preserved in relation to uni- 
form dress codes. 

Make certain that students' freedom of expression rights are protected within 
reasonable limits as uniform dress standards are established. 

Make financial provisions for economically disadvantaged students regarding 
mandatory uniforms. 

Enforce school uniform policies fairly and consistently. 

Implement school uniform policies as a component of an overall school safety 
program. 

Uniform policy drafts should be presented to legal counsel for review. 

School uniform policies should be reviewed and revised as the need arises. 



Handling Gang Violence in Schools 

Gang presence in public schools appears to be on the rise. According to a recent 
report, the percentage of students who reported the presence of street gangs in their 
schools increased from 15 percent in 1989 to 28 percent in 1995. 

With an increased presence of gangs in schools, school leaders are encounter- 
ing mounting pressures from parents, citizens, and school boards to provide a safe 
environment where teachers can teach and students can learn. Added to these pres- 
sures is the view of the courts that schools are "safe places" based on the assumption 
that children are supervised by licensed and well-trained teachers and administra- 
tors. Since schools are presumed to be safe, failure to provide a safe environment can 
prove costly when evidence reveals that school leaders failed to act responsibly in 
protecting students when they knew or should have known of impending danger. 

School leaders are expected to be able to foresee that certain activities in their 
q school may result in harm to others. Once determined, reasonable and prompt 
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action must be taken to prevent harm. A safe school environment has to be a high 
priority. 

Gang Characteristics and Membership 

Gangs are best described as groups of individuals involved in unusually close 
social relationships. They share a common collective identity expressed through a 
gang name. Gangs adopt certain symbols or signs and claim control over a certain 
turf or territory. These organized groups are often involved in drugs, weapons traf- 
ficking, and other forms of criminal activity. They can create fear among other stu- 
dents and increase the level of violence in schools. 

Gang members are typically young teenage males of similar ethnic or racial 
backgrounds. Loyalty is expressed through adherence to a strict gang code. Cama- 
raderie is solidified through participation in group activities that are often antiso- 
cial, illegal, violent, and criminal. Goals, identified roles, and responsibilities are 
clearly established and defined, often unspoken but understood. The chain of com- 
mand is hierarchical and respected by members. In recent years, gangs have 
attracted younger members (as young as 8 and 9 years old) and have also shown a 
growth in the number of female members. 

Youths join gangs for various reasons, including the desire for excitement; 
peer pressure; neglect; economic reward; the need for recognition, identity, and 
acceptance; and lack of appropriate involvement. They show strong loyalty to their 
gang and will do whatever is necessary to be initiated into the gang, including com- 
mitting violent crimes. 

Gangs are forces that are challenging schools and communities across the 
nation. School leaders, however, have an especially important role to play, since 
gang violence has quickly become a part of public schools' vocabulary. 
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Gang Violence 

1. Efforts should be made to ensure that school personnel have knowledge of gang 
identification strategies as well as gang management techniques. 

2. Policies and procedures should be established to address gang violence in the 
school. 

3. A system should be implemented to report suspected gang involvement and 
activity to proper law enforcement gang units. 



Zero Tolerance and School Safety 
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School safety has become a leading priority for school leaders across the nation as 
they respond to a wave of violence that has struck public schools in Tennessee, Col- 
orado, Georgia, Arkansas, Mississippi, New Mexico, Oregon, and Pennsylvania, 
resulting in 38 and over 88 injuries. Although schools are still considered safe 
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places, limiting violence has quickly become a part of public schools' agenda. Many 
districts have initiated a zero tolerance policy in an effort to reduce school violence. 
Opponents are raising questions as to whether school leaders are going too far and 
moving too swiftly with a "one strike, you're out" approach. They also are ques- 
tioning whether school leaders' actions are reasonable and legally defensible. 

Zero Tolerance 

Zero tolerance is not new. It emerged during the 1990s, aimed primarily at students 
who concealed weapons and drugs on school grounds. In fact, President Clinton 
provided a major boost when he signed the Gun Free School Act of 1994 that man- 
dates expulsion of students who bring a weapon to school. This federal statute 
affects each state that receives federal funds and requires local educational agencies 
to expel from school for a period of not less than one year any student who is found 
to have brought a weapon to school under the jurisdiction of the local school dis- 
trict. However, the statute does provide the chief administrator of the district the 
latitude to modify the expulsion requirement for students on a case-by-case basis. 

Even though this statute is a version of a "one strike, you're out" strategy, it 
does provide flexibility based on administrative discretion. Thus, in the strictest 
sense, it is not absolute zero tolerance. In contrast, the recent controversy in Deca- 
tur, Illinois is an example of "one strike, you're out" that failed to provide adminis- 
trative discretion. Seven students involved in a brawl at a football game in which 
no weapons were involved and no serious injuries occurred were expelled for two 
years based on the district's zero tolerance policy. Their expulsions were later 
reduced to one year as a result of strong protests from segments of the community. 
Critics expressed concern that the penalty was unduly harsh and not proportional 
to the offense committed by these students. Due to the escalating controversy, the 
governor finally bent rules to allow these students to attend an alternative school. 

Recent Zero Tolerance Practices 

Since zero tolerance has emerged in a number of districts, students have been 
affected in ways that raise questions regarding the legal defensibility of these 
approaches. For example, a 16-year-old female student in Washington was met by 
police and expelled for using her finger to make a gun and jokingly saying, "Bang." 
She has since been reinstated. A 13-year-old male student in Texas was arrested and 
spent five days in jail awaiting a hearing for writing a spooky story about killing 
classmates. He is currently receiving home schooling. An 18-year-old male student 
in Georgia wrote a story in his journal about a deranged student who goes on a ram- 
page at school, which resulted in expulsion and arrest with no opportunity to grad- 
uate. Other accounts involve a 7-year-old who was suspended for bringing nail 
clippers to school in Illinois and a 15-year-old in Virginia for dying his hair blue. A 
photo was censored of an army enlistee in the senior class who posed on top of a 
cannon outside a Veterans of Foreign Wars post in Minnesota. A compromise was 
eventually reached, which ended a month-long battle over the student's photo that 
was rejected because it violated Nevis High School's zero tolerance weapons pol- 
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icy. The compromise reached involved covering the barrel with a flag. Unquestion- 
ably, school officials are relatively uneasy about school safety based on past 
incidents of violence in schools. However, their concerns are expected to be tem- 
pered with sound reason and a regard for the rights of students. Most of the inci- 
dents cited earlier did not reach the courts, but the case involving the account of a 
deranged student did. In this case, the judge ruled that the student's journal entry 
did not, in fact, constitute a threat. Even with the judge's ruling, the student had to 
switch schools. Prosecutors are still weighing a case against him. 

As school officials move toward implementing zero tolerance, they are 
expected to do so in a thoughtful and deliberate fashion, ensuring that their 
approach is fundamentally fair and legally defensible. Policies that do not weigh 
the severity of the offense, the student's history of past behavior, due process, and 
alternative education for students involved in long-term expulsion are at best 
highly risky. School officials are expected to strike a delicate balance between safety 
in their schools and the rights of students under their supervision. Anything less 
could result in undesirable outcomes, significant legal challenges, and mounting 
legal expense to the school district. 

Administrative Guide 



Zero Tolerance 

1. Do not use zero tolerance solely to rid the school of disruptive students. 

2. Involve teachers, parents, community leaders, and student representatives in the 
formulation of zero tolerance policies. 

3. Draft policies with recognition that students possess constitutional rights. 

4. Do not move too swiftly with the assumption that zero tolerance is a "cure all" 
for student misconduct. 

5. When it becomes necessary to expel students for an extended period of time, seek 
alternative educational opportunities. 

6. Consider the student's history of behavior in school, the seriousness of the 
offense, and the immediate need to act before determining punishment. 

7. Make certain that the student's substantive and procedural process rights are 
addressed in all disciplinary matters. 



Administrative Guide 



Dress and Appearance 

1. Local school dress codes developed by the school should be approved by the 
board of education. Faculty, students, parents, and citizens should be involved 
in the formulation of such regulations. 

2. Policies and regulations governing dress should be communicated and dis- 
cussed with students and parents. 
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Administrative Guide Continued 



3. Dress codes will be supported by the courts only when there is evidence that they j 

are reasonable. I 

4. Dress and appearance restrictions based on taste, style, and fashion rather than i 
health, safety, and order will not pass court scrutiny. 

5. Appearance that does not conform to rudiments of decency may be regulated. 

6. Dress related to gang activity may be banned by school officials. 

7. Dress that is considered vulgar or that mocks others on the basis of race, gender, 

religion, color, or national origin may be prohibited. j 



School Suspension 

School suspension is a legal form of discipline for students who violate school or 
district policy. In-school suspensions are used by 91 percent of the school districts 
in the United States, whereas out-of-school suspensions are used by 95 percent of 
the districts. Race, ethnicity, and socioeconomic status are often factors that have an 
impact on school suspensions. There appears to be a close relationship between 
socioeconomic status, race, and ethnicity and the rate of suspensions. A larger num- 
ber of minority students of lower socioeconomic status are suspended yearly than 
is true of other students. 

School suspensions require that substantive and procedural provisions of due 
process are met. Due process of law is a fundamental right guaranteed to citizens 
of the United States under the Fourteenth Amendment of the Constitution. This 
amendment provides, in part, that "no State shall . . . deprive any person of life, lib- 
erty or property, without due process of law." Basically, due process is a course of 
legal proceedings following established rules that assure enforcement and protec- 
tion of individual rights. The guarantees of due process require that every person 
be entitled to the protection of a fair trial. The essential element of due process is 
fundamental fairness, which means a fair hearing, a fair trial, and a fair judgment. 



Administrative Guide 



Suspension 

1. Adequate notice must be provided to students and parents regarding the exist- j 

ence of rules governing student behavior. These should be clearly communicated j 
to all affected by their implementation. j 

2. A record should be compiled that includes the following information: 

a. The infraction allegedly committed 

b. The time of the alleged infraction 

c. The place the alleged infraction occurred 

d. Those person(s) who witnessed the alleged act 

e. Previous efforts made to remedy the alleged misbehavior j 
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3. Students facing suspension should, at minimum, be provided some type of 
notice followed by a brief informal hearing. 

4. Students should be provided either oral or written notice of charges against 
them, the evidence school authorities have to support the charges, and an oppor- 
tunity to refute the charges. 

5. Since permanent removal is not intended, no delay is necessary between the time 
notice is given and the time of the actual hearing. In most instances, informal dis- 
cussion by school officials regarding alleged misconduct may be discussed with 
students immediately after it is reported. 

6. During the hearing, the school official should listen to all sides of the issue. There 
should be adequate time provided for students to present their side of the issue 
without interruption. 

7. Parents or guardians should be informed of the hearing and provided written 
notification of the action that results from the hearing. At a minimum, the written 
notice should include: 

a. The charge(s) brought against the student 

b. A description of the available evidence used to support the charge(s) 

c. The number of days suspended 

d. A determination of whether suspension is an in-school or out-of-school sus- 
pension 

e. A list of other conditions that must be met before the student returns to school 
(e.g., a conference with parent or guardian) 

f. A statement that informs parents or guardians that the suspension can be 
appealed to the district's pupil personnel director or a designee 

8. Parents or guardians should be informed by phone of the suspension followed 
by written notification, which should be promptly mailed, preferably by regis- 
tered mail on the day of the hearing. 



Procedural and Substantive Due Process 

There are two types of due process, both of which apply in the school setting: pro- 
cedural and substantive. Procedural due process means that when a person is 
deprived of life, liberty, or property, a prescribed constitutional procedure must be 
followed. Briefly stated, the person deprived must be given proper notice that he or 
she is to be deprived of life, liberty, or property; the person must be provided an 
opportunity to be heard; and the hearing must be conducted in a fair manner. Fail- 
ure to follow procedural requirements will result in a violation of the person's con- 
stitutional rights. Substantive due process means that the state has a valid objective 
when it intends to deprive a person of life, liberty, or property, and the means used 
are reasonably calculated to achieve its objective. 

Most importantly, both procedural and substantive requirements must be 
met in student suspensions and expulsions. Many administrative decisions that 
were correct in substance have been overturned on appeal to higher authority 
based simply on the grounds that procedural requirements were not met. Con- 
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versely, procedural requirements may be met by school officials, when the evi- 
dence reveals that a valid reason did not exist that warranted depriving students of 
their rights. The administrative decision in this case would be overturned as well. 

An example of a procedural due process violation is illustrated in the Gault 
case, which occurred in Arizona in 1967. Gerald Gault, a juvenile, had been found 
guilty of making an obscene phone call. The typical punishment for an adult com- 
mitting the same offense would have been a $50 fine. But since Gerald was consid- 
ered a juvenile, he was remanded by the court to the state reform school for a period 
of up to six years. 

The U.S. Supreme Court held that Gault had been committed to the industrial 
school without the benefit of procedural due process. The high court also noted that 
the Arizona law regarding juveniles contained several deficiencies: (1) no appeal of 
the conviction was provided, (2) no written charges of the alleged crime were pre- 
sented during the hearing, and (3) protection against self-incrimination had been 
denied. 

In overturning the verdict, the Supreme Court stated the following: "Where a 
substantial penalty is involved, a juvenile, like an adult, is entitled to due process 
of law." 10 Tire impact of the Gault ruling was significant in its broad and liberal 
application. This decision defined how school officials must respond to students in 
disciplinary hearings and guaranteed that no student shall be denied personal 
rights under the Fourteenth Amendment. 

Another leading U.S. Supreme Court case, Goss v. Lopez , determined that stu- 
dents facing suspensions of up to 10 days or less were entitled to oral or written 
notice of charges, an explanation of the evidence to be used against them, and an 
opportunity to present their side of the issue. This case arose when Lopez, a high 
school student in Columbus, Ohio, was suspended from school with at least 75 
other students who were connected to a disturbance in the school cafeteria. The dis- 
turbance followed a disagreement with school administrators regarding which 
community leaders would be permitted to speak during the school's assembly pro- 
gram. Polarization rapidly deteriorated into a disturbance, which resulted in sus- 
pensions during Black History week. The suspensions were to last 10 days. 

There was no hearing prior to or after the suspension. Consequently, Lopez 
had no opportunity to affirm or deny his participation in the disturbance. A state 
law required the principal to notify parents within 24 hours of a suspension for up 
to 10 days, and such notice must provide the reason(s) for the suspension. No other 
forms of due process were required. No notice of charges, no opportunity to be 
heard, no chance to confront witnesses, or no right to further appeal were required. 
Lopez filed suit. His case, along with others, was heard by a three-judge federal dis- 
trict court, which found the state's law unconstitutional. The administrators 
appealed to the Supreme Court, where the lower court's decision favoring the stu- 
dents was upheld. 

The administrators had sought to have the Court affirm their contention that 
since there is no federal constitutional right to a free public education, there is no 
corresponding federal constitutional right requiring the application of due process 
procedures to suspensions from public schools. Justice White, writing for the 
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Court, said that since the state had extended the right to attend public schools to 
students, including Lopez, that right is a legitimate property interest protected by 
the due process clause of the Constitution, and the state “may not withdraw that 
right on grounds of misconduct, absent fundamentally fair procedures to deter- 
mine whether the misconduct has occurred." At the least, students facing a short 
suspension from school, not exceeding 10 days, and thereby facing loss of "a pro- 
tected property interest must be given some kind of notice and afforded some kind 
of hearing." White's statement noted, in part, that although Ohio may not be con- 
stitutionally obligated to establish and maintain a public school system, it has nev- 
ertheless done so and has required its children to attend. Those young people do 
not “shed their constitutional rights" at the schoolhouse door. 

The Supreme Court also noted the existence of a liberty interest stemming 
from charges of misconduct leveled against the students involved. The Court 
stated: 

If charges are sustained and duly recorded, they could seriously damage students' 
standing in the school as well as interfere with future opportunities to pursue an 
education or employment. It is apparent that the right claimed by the state to deter- 
mine unilaterally without due process that misconduct has occurred collides with 
the requirements of the Constitution. 11 

The implications of this decision for practitioners suggest that, for school sus- 
pensions of up to 10 days, a student must be given notice of the misconduct, as well 
as an opportunity for a hearing regarding the misconduct. Such notice and hearing 
may occur almost immediately after the infraction, and only "rudimentary" proce- 
dures are required. The hearing need only be an explanation of the evidence against 
the student after he or she is told the nature of the charges and is provided an 
opportunity to tell his or her side of the story. In case the student's presence on pre- 
mises poses a continuing threat or danger, the student may be immediately 
removed from school, with the notice and hearing following whenever practicable. 

For suspensions of more than 10 days (and expulsions), obviously more than 
rudimentary due process procedures must be observed. However, the Supreme 
Court has not currently addressed this situation, and case law precedents are con- 
flicting among the various Circuit Courts of Appeals. A prudent administrator, 
however, should err on the side of providing students an opportunity for full pro- 
tection of due process, including, but not limited to the following: 

1. Notice of charges 

2. Prior notice of hearing 

3. Right to legal counsel at all appropriate stages 

4. Hearing before impartial party 

5. Right to compel supportive witnesses to attend 

6. Right to confront and cross-examine adverse witnesses, and/or to view and 
inspect adverse evidence prior to hearing 

7. Right to testify in their own behalf 

8. Right to have a transcript of proceedings for use on appeal 
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Expulsion 



Unlike suspension, expulsion is considered one of the more severe forms of disci- 
pline because it involves long-term separation from the school district or, in some 
instances, permanent separation. Expulsion usually involves more serious offenses 
or rule violations than does suspension. In recent years, a significant number of 
expulsions has been linked with weapons violations. For example, in this year 
alone, more than 7,500 U.S. students were expelled for bringing weapons to school. 
These numbers represent only 29 states and the District of Columbia. With 
increased gang presence in school and higher incidents of violence, these numbers 
will very likely continue to escalate. 

Expulsion is frequently used by school districts as a form of discipline for stu- 
dents who commit serious infractions. Since expulsion is considered to be a form of 
discipline that deprives the student of the right to attend school, it must be pre- 
ceded by a formal due process hearing in which the student is afforded full Four- 
teenth Amendment rights involving due process and equal protection privileges. 

Based on the seriousness of the threat of expulsion, students and parents 
should be aware of the types of infractions that may result in expulsion. These 
infractions should be identified by school and district policy. Additionally, they 
should be clearly communicated to students and parents to ensure that there is no 
misinterpretation regarding the intent and substance of expulsion policies. Parents, 
students, citizens, and school personnel should be involved in the development of 
expulsion policies, recognizing that the board of education has the ultimate author- 
ity for approving such policies. 

In virtually every state, the board of education is the only body with legal 
authority to expel students. The board is responsible for holding the expulsion 
hearing and meeting all rudiments of due process consistent with the Fourteenth 
Amendment. Any errors along procedural or substantive grounds usually will 
result in the student being supported by the courts. The Dixon v. Alabama State Board 
of Education case involving expulsion of higher education students illustrates how 
students' Fourteenth Amendment rights were violated by school officials. 

The Dixon case involved a group of higher education students who were 
expelled without due process provisions. Although this case involved expulsion 
in a higher education institution, it has application to due process rights of all 
public school students. Students at Alabama State University in early 1960 
engaged in off-campus sit-in demonstrations in a privately owned cafeteria in the 
county courthouse. The students were expelled by the university without oppor- 
tunity to appear at a hearing, on the basis that they had violated their "contract" 
with the university to adhere to certain standards of conduct. University authori- 
ties failed to consider that the students involved had a constitutional interest in 
attending the state school. According to tradition, discipline involving students, 
even behavior off campus, was permitted without regard to whether the students 
had a constitutional interest that could not be deprived without due process of 
law. This tradition was based on the theory that students should properly behave 
as ladies and gentlemen and their conduct should not reflect adversely on the 
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reputation of the institution. During this time, this view was consistent with the 
in loco parentis concept widely used in K-12 schools, both public and private, 
where school authorities could act as arbitrarily as parents in meting out disci- 
pline. 

The court decision held that, contrary to the contract theory tradition, as stu- 
dents in a state-supported college or university, students do hold a constitutional 
right not to be expelled without some appropriate and fair due process, such as 
notice of charges and the opportunity for some form of hearing. 12 Dixon is signifi- 
cant for K-12 public school officials because it represents the first time public school 
administrators were challenged for arbitrarily enacting and enforcing rules with- 
out consideration to act with some degree of fairness toward students. 

Wood v. Strickland is another significant case where school officials failed to 
observe procedural guidelines. The outcome resulted not only in a ruling on behalf 
of the students but also one in which individual board members were informed that 
they could be liable for damages resulting from the violation of students' constitu- 
tional rights. This case involved three female high school students, all sophomores, 
16 years of age. All three girls admitted mixing three bottles of 3.2 beer into a soda 
pop punch, bringing it to a school function, and serving the mixture, apparently 
without noticeable effect, to parents and teachers. 

Following the spread of rumors, the students were called in and confessed to 
what they had done. The board of education thereafter held a meeting to which nei- 
ther the students nor their parents were invited. Despite a plea for clemency by the 
school's principal, the board decided to expel the girls for the remainder of the 
year — a period of three months. 

The board did not attempt to prove that the particular mixture involved was 
''intoxicating," stating that its prohibition had been meant to include any alcoholic 
beverage . At a second board meeting two weeks later, at which time the students 
were represented, the board refused to withdraw its action "because the rule pre- 
scribed a mandatory expulsion for the offense." The students, through their par- 
ents, brought action to block the board's decision. Their petition was later amended 
to include financial damages against the board members as individuals under the 
Civil Rights Act of 1871 (42 U.S.C. Sec. 1983). 

The District Court originally favored the school board on the grounds that the 
board members were immune from damages, but the Court of Appeals reversed, 
holding that the board's failure to present any evidence that the punch was, in fact, 
"intoxicating" was a violation of the plaintiffs' constitutional rights. 

On appeal, the Supreme Court, by a 5-4 vote, stated that malicious intent was 
not always required to hold a public official liable for damages: 

Ignorance of what a student's constitutional rights are ivill not always serve as a 
defense in such cases — School officials are entitled to a "qualified" privilege 
against damages for wrongful acts while acting in good faith. However, school board 
members will not be considered absolutely immune to such payment if they knew , or 
reasonably should have known, that the actions they took would violate the constitu- 
tional rights of a student, just as if they took the action with malicious intention to 
cause deprivation of some right to which the student is entitled. 13 
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As one can see, a lack of awareness of students' constitutional rights will not 
pass court scrutiny, especially when it is evident that school authorities should 
have been aware of these rights. 



Expulsion 

These steps, if implemented correctly, will meet the standards of due process and fun- 
damental fairness while ensuring that the constitutional rights of students are pro- 
tected. 

1 . Students, parents, or legal guardians should be informed based on school or dis- 
trict policy of specific infractions that may result in expulsion. They should also 
be informed of their Fourteenth Amendment rights regarding substantive and 
procedural due process. 

2. In cases of serious misconduct for which serious disciplinary measures may be 
imposed, the student is entitled to written notice of the charges, and a right to a 
fair hearing. Written notice must be furnished to the students, parent, or guard- 
ian well in advance of the actual hearing. 

3. At a minimum, the following procedural steps should be considered: 

a. Written notice of charges 

b. Right to a fair hearing 

c. Right to inspect evidence 

d. Right to present evidence on student's behalf 

e. Right to legal counsel 

f. Right to call witnesses 

g. Right to cross-examination and to confrontation 

h. Right against self-incrimination 

i. Right to appeal 



The Fourth Amendment to the U.S. Constitution provides protection of all citizens 
against unreasonable search and seizure. This amendment provides, in part, that 
"the right of people to be secure in their persons, houses, papers and effects against 
unreasonable searches and seizures, shall not be violated, and no warrants shall be 
issued, but upon probable cause." 

Since students enjoy many of the same constitutional rights as adults, they are 
granted protection against unreasonable search and seizure. The major challenge 
facing school officials involves the task of delicately balancing a student's individ- 
ual right to Fourth Amendment protection against their duty to provide a safe and 
secure environment for all students. 

To search or not to search a pupil's locker, desk, purse, and automobile on 
school premises presents a perplexing problem for educators. Basic to this issue is 
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the question of precisely what constitutes a reasonable search. The reasonableness of 
the search becomes the critical issue in cases where students claim personal viola- 
tions based on illegal searches. 

Most authorities point out the distinction between searches of a student's per- 
son and searches that involve lockers and desks. The major distinction, of course, is 
that lockers and desks are considered to be school property. Consequently, school 
officials are provided greater latitude in searching lockers and desks than they are 
a student's person. 

The underlying command of the Fourth Amendment to the Constitution is 
that searches and seizures be deemed reasonable. Thus, if students are to be 
searched, the search must be reasonable. What, then, constitutes a reasonable 
search? A reasonable search is one that clearly does not violate the constitutional 
rights of students. What is reasonable will depend on the context within which a 
search takes place. 

Reasonable Suspicion 

School officials need only a reasonable suspicion to initiate a search. This standard 
is less rigorous than the requirement of probable cause. What exactly constitutes 
reasonable suspicion? Reasonable suspicion is based on information received from 
students or teachers that is considered reliable by school officials. As long as the 
informant is known rather than anonymous and the information provided seems 
credible, courts will generally find little difficulty supporting administrative 
actions based on reasonable grounds. 

Consequently, school officials may search if reasonable suspicion is estab- 
lished as the primary basis for the search. The courts have declared that in loco 
parentis cannot stand alone without reasonable suspicion. One court stated: "A 
school teacher, to a limited extent at least, stands in loco parentis to pupils under her 
charge. The in loco parentis doctrine is so compelling in light of public necessity and 
as a social concept antedating the Fourth Amendment, that any action including a 
search taken thereunder upon reasonable suspicion should be accepted as neces- 
sary and reasonable." 14 

From the courts' view, reasonable suspicion is the key ingredient in legalizing 
school searches. When an educator is operating under reasonable suspicion in 
school-related searches, no constitutional violation is in question. This issue was 
settled in the landmark New Jersey v. T.L.O. case in New Jersey in 1985, when the 
Supreme Court reaffirmed that searches conducted by school authorities are 
indeed subject to standards of the Fourth Amendment but that the warrant require- 
ment in particular is unsuited to the school environment. According to the high 
court, requiring a teacher to obtain a warrant before searching a child suspected of 
an infraction of school rules would unduly interfere with the maintenance of the 
swift, informal disciplinary procedures needed in the schools. This is the only case 
involving school searches in which the U.S. Supreme Court has made a ruling. 

On March 7, 1980, a teacher at Piscataway High School discovered two girls 
smoking in a lavatory. One of the two girls was the respondent T.L.O., who at that 
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time was a 14-year-old high school freshman. Because smoking in the lavatory was 
a violation of a school rule, the teacher took the two girls to the principal's office, 
where they met with Assistant Vice Principal Theodore Choplick. In response to 
questioning by Mr. Choplick, T.L.O.'s companion admitted that she had violated 
the rule. T.L.O., however, denied that she had been smoking in the lavatory and 
claimed that she did not smoke at all. 

Mr. Choplick asked T.L.O. to come into his private office and demanded to see 
her purse. Opening the purse, he found a pack of cigarettes, which he removed 
from the purse and held before T.L.O. as he accused her of having lied to him. As 
he reached into the purse for the cigarettes, Mr. Choplick also noticed a package of 
cigarette rolling paper. In his experience, possession of rolling paper by high school 
students was closely associated with the use of marijuana. Suspecting that a closer 
examination of the purse might yield further evidence of drug use, Mr. Choplick 
proceeded to search the purse thoroughly. The search revealed a small amount of 
marijuana, a pipe, a number of empty plastic bags, a substantial quantity of money 
in one-dollar bills, an index card that appeared to be a list of students who owed 
T.L.O. money, and two letters that implicated T.L.O. in marijuana dealing. 

The student's parents moved to have the evidence suppressed, claiming that 
the search was unlawful due to the absence of a search warrant. The Supreme 
Court, in upholding the school administrator, did not require that the search be 
based on the higher standard of "probable cause" necessary for obtaining a search 
warrant, because to do so "would unduly interfere with the maintenance of the 
swift and informal disciplinary procedures needed in the schools." Thus, the court 
struck a balance between the pupil's "legitimate expectations of privacy" and the 
need of the school to preserve a proper learning environment. 

A search of a student by a teacher or school official must be both "justified at 
its inception" and "reasonably related in scope to the circumstances which justified 
the interference in the first place." School officials are, accordingly, neither vested 
with the broad authority of a parent, nor subject to the restrictions of police in 
searching students to enforce school policies and discipline. In sum, school officials 
should have reasonable grounds to believe a search of a particular student is neces- 
sary to provide pertinent proof that the student has violated a particular policy, 
rule, or law. Further, the scope of the search must be limited to the incident at hand. 
In other words, a sweep search of all students in hope of turning up evidence of 
contraband or violation of rules would be illegal. Neither may a particular student 
be searched because he or she created a reasonable suspicion of violation of some 
unparticular rule. Nor could any student be searched because of a particular viola- 
tion by an unknown person. There should be individualized suspicion, referring to 
both the individual student and the individual violation. 15 

Student Desks 

Student desks are subject to search if school officials meet the standard of reason- 
ableness. Desks should never be searched based on a mere "hunch"; rather, reliable 
information must lead school officials to believe that school rules have been vio- 
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lated or that the health or safety of students is threatened. In all cases, searches 
should be based on clearly written policies that inform students that desks are sub- 
ject to search if reasonable suspicion is established. School policies should spell out 
the conditions and circumstances under which desk searches will occur. Again, 
wider discretion is provided school officials in searches involving school property. 

Student Lockers 

School officials must meet the same standard of reasonableness here as previously 
mentioned regarding the search of student desks. Because student lockers provide 
privacy for students, oftentimes there is a greater tendency to expect students to 
harbor items that violate school rules or items that involve criminal activity. This 
view alone does not justify an indiscriminate search. Again, students should be 
informed that lockers will be searched if reasonable suspicion is established to jus- 
tify a need to search. If a search of a student's locker becomes necessary, the student 
and at least one other school official should be present to ensure that proper proce- 
dures are followed. The student affected should open the locker in the presence of 
school officials. This student may also request the presence of another student if he 
or she wishes. In no cases except extreme emergencies, such as a bomb threat, 
should an indiscriminate search be initiated. Barring an emergency, indiscriminate 
searches of students' lockers are indefensible and illegal. 



Book Bags 

Searches involving book bags tend to be extremely complex, due to the intrusive 
nature of the search itself. A more extensive and intrusive search will likely require 
stronger evidence to establish reasonable suspicion. At least one court has stated 
that "we are also of the view that as the intrusiveness of the search intensifies, the 
standard of Fourth Amendment reasonableness approaches probable cause, even 
in the school context ." 16 

In a New Jersey case, Desilets v. Clearview Regional Board of Education , involv- 
ing book bag searches of students engaged in a field trip, the Superior Court of New 
Jersey held that the search of students' hand luggage was justified under the Fourth 
Amendment, based on a legitimate interest of school administrators and teachers 
in preventing students from taking contraband on field trips. This case arose when 
the parents of a junior high school student sued the board, superintendent, and 
principal, alleging that search of their child's book bag before he boarded the bus 
violated his Fourth Amendment rights. Brian was a tenth-grader participating in a 
voluntary field trip. Permission slips were sent to parents, indicating that hand lug- 
gage would be searched based on board policy. Brian's mother testified that she 
read the slip before signing it. Based on prior knowledge of the search, students had 
an opportunity to remove any items, while not illegal, but personal to the student. 

The court held for the school board by stating that the search was justified at 
its inception by the unique burden placed on school personnel in the field trip con- 
text and that the search limited to hand luggage was reasonably related to the 
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school's duty to provide discipline, supervision, and control . 17 This decision 
reflects a more liberal view by the court regarding search but it should not be 
viewed as a license to conduct unwarranted and more intrusive searches. 



Automobiles 

School officials may search student automobiles parked on school property if the 
standards of reasonable suspicion are met. Students and parents should be 
informed by school or district policy that automobiles are subject to reasonable 
search if there is a legitimate basis for doing so. For example, if a school official 
receives information from a reliable source who indicates that a student's automo- 
bile contains illegal items in violation of school rules, the official may request that 
the automobile be searched. Similar procedures should be followed as suggested 
earlier in the search of student lockers — that is, having the student and another wit- 
ness available during the actual search. 

If the student's automobile is parked on nonschool property, probable cause 

must be established, involving law enforcement officials who are required to 

present a warrant prior to the initiation of a search. Again, parents should be 

informed of the impending search so as to allow them the opportunity to initiate 

any steps they deem necessary in this situation. If illegal items such as drugs or 

weapons are discovered, they are admissible in a court of law. In one compelling 

case involving search of a student's automobile for drugs, the assistant principal 

observed that the student had glassy eyes, a flushed face, slurred speech, the smell 

of alcohol, and an unsteady gait. These observations formed the basis to search the 

student's automobile under the concept of reasonable suspicion. The court found 

1 18 

ample evidence to support reasonable suspicion. 

Personal Searches 

Personal searches are strongly discouraged unless there is overwhelming evidence 
to support the need for the search. Even then, there should be a sense of urgency 
based on a belief that the student has in his or her possession some dangerous item 
that could pose a serious threat to the health and safety of the student or others in 
the school. Whether a search of this nature is considered reasonable will be based 
on the individual facts surrounding the case. The courts will generally establish the 
standard based on the facts presented to determine reasonableness. In doing so, 
they will attempt to balance the student's privacy rights against the interest of 
school officials to conduct the search. 

Personal searches of an intrusive nature should be avoided except under 
extremely serious circumstances. The more intrusive the search, the closer it trig- 
gers the need for probable cause. Students should be protected from intrusive body 
cavity searches if at all possible. When facts reveal that a personal search is neces- 
sary, every precaution should be taken to conduct the search in a private setting 
with persons of the same gender present. The student should be afforded the great- 
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est amount of protection to privacy as possible under the circumstances. If the 
search involves removal of the student's garment, the student should be allowed to 
remove, in privacy, any garments or items of clothing the search warrants. He or 
she should be provided alternative clothing during the search process. 

Only school personnel of the same gender should be involved in this type of 
search, and extreme caution should be taken to ensure, as much as possible, that the 
student is not demeaned or embarrassed during this process. Unless there is an 
extreme sense of urgency, it might be advisable to isolate the student, keeping him 
or her under observation, and consult with the student's parents or legal guardian. 
Under any circumstances, parents should be advised of the type of search con- 
ducted, the evidence that gave rise to the need to conduct the search, specifically 
who was involved in conducting the search, and expressly what was discovered 
during the search process. Personal searches should be considered searches of last 
resort and should be handled based on school or district policy. Searches of this 
nature should never be calculated to cause embarrassment or mental distress for 
the student. 

For example, when money was missing from a classroom in Alabama, a 
teacher searched the books of two students and subsequently required the students 
to remove their shoes. The court held that the fact that both students were in the 
room alone when the money disappeared was sufficient to give rise to reasonable 
suspicion, which was necessary to conduct the limited search . 19 

A more intrusive search will require significant evidence to establish reasonable 
suspicion and a justification to conduct the search. When an assistant principal 
observed a boy with an odd bulge in his pocket, the principal searched and found 
a small calculator case and marijuana. The court held that the mere notice of a bulge 
did not form a sufficient basis to establish reasonable suspicion. Reasonable suspicion 
must be based on clearly articulated facts from which rational inferences can be 
drawn in order to reach the conclusion of reasonable suspicion. The court noted 
that without having prior knowledge of the student's involvement with drugs, the 
mere observation of a bulging calculator was insufficient to warrant the need to 
search . 20 

Strip Searches 

Strip searches should be avoided except under extreme circumstances involving 
the health and safety of other students. Historically, courts have not viewed strip 
searches by school officials very favorably because they are considered the most 
intrusive forms of all searches. There should be a strong sense of urgency accompa- 
nying a strip search that involves an immediate threat to health, safety, and order 
in the school. Remember, as one court previously stated, "We are of the view that 
as the intrusiveness intensifies, the standard of the Fourth Amendment reasonable- 
ness approaches probable cause even in the school context ." 21 Thus, when a teacher 
conducts a highly intrusive invasion, such as strip search, it is reasonable to 
approach the probable cause requirement. 




94 



74 



Chapter 3 



Although probable cause should be closely linked with strip searches, courts 
in recent years seem more inclined to allow strip searches in certain situations. 
Among these are a reasonable suspicion that the student is in possession of some- 
thing that is illegal, against school regulations, or harmful to the health and safety 
of other students. 

An example of the lack of sufficient information to justify a strip search is 
found in Cales v. Howell Public School, in which a female student was forced to 
remove her jeans and submit to a visual inspection of her brassiere. The court ruled 
that the fact that the student had ducked behind a car and had given a school secu- 
rity guard a false name was insufficient to establish reasonable suspicion. The court 
held that without further specific information, the school had no more reason to 
believe that the girl was hiding drugs than to believe that she was skipping class, 
stealing hub caps, or anything else illegal. 22 

In one of the more revealing cases involving strip search, the court held for 
school officials. In Cornfield by Lewis v. School District No. 230 , a student who was 
subjected to a strip search brought action against the school district, teachers, and 
dean, alleging violation of his constitutional rights. The lower court granted sum- 
mary judgment in favor of the teacher and dean. The student appealed. The Court 
of Appeals for the Seventh Circuit held that the strip search was reasonable under 
the Fourth Amendment. 

This case arose when Brian, a student enrolled in a behavior disorder program 
at the high school, was observed outside the building, in violation of school rules. 
Further, he was reported by an aide and corroborated by another teacher to have 
been well endowed by virtue of an unusual bulge in his crotch area. 

Brian was boarding the bus when he was taken aside by the teachers and the 
dean, who believed that the bulge was drugs. When asked to accompany them to 
the office, Brian became agitated and yelled obscenities. Permission was sought 
from Brian's mother to conduct the search. The parent refused to grant permission. 
The search was, in fact, conducted in the locker room by requesting that Brian strip 
and put on a gym uniform. Visual inspection took place but no body cavity search 
occurred. No drugs were found. 

The court held that "privacy rights of students versus the need of the school 
to maintain order does not require strict adherence to probable cause standards." 
However, a nude search by an official of the opposite sex would violate the stan- 
dard of excessive intrusion. The court held for the school district. 23 This case repre- 
sents a rare exception to the traditional views held by the courts. School officials 
should not view this case as a license to arbitrarily initiate a strip search. 

Involvement of Law Enforcement Officials 

When law enforcement officials enter the school to conduct a search, the search 
must be preceded by a warrant. If a warrant is issued, strong evidence involving 
probable cause should be established. Reasonable suspicion would not apply in a 
search involving law enforcement officers but only in school searches involving 
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certified school personnel. Typically, when law enforcement officers are involved 
in a school search, there are facts and circumstances based on trustworthy informa- 
tion that are sufficient in themselves to warrant a person of reasonable caution to 
believe that some type of illegal activity or crime has been committed. 

Before police officers initiate a search of a student, parents or legal guardians 
should be contacted immediately by school officials and informed of the situation. 
Parents may wish to be present during the search process. In any case, parents 
should always be informed prior to any action taken by law enforcement officials. 
When parents cannot be reached, there should be documented evidence verifying 
that a bona fide effort was made to reach them. Documentation should include, at 
a minimum, time of day, the number(s) called, and witnesses to verify that an effort 
was made to reach the parents. 

If parents cannot be reached or elect not to be present during the search, a 
school official should accompany the officer(s) and serve as a witness during this 
process. Details of this activity should be communicated to parents immediately so 
that they are knowledgeable of the circumstances involving the search and the 
resulting action taken by law enforcement officials based on the search. 



Use of Canines 

The use of canines by school officials has received mixed reviews by the courts. The 
courts appear to be almost evenly divided on the issue. However, with the growing 
incidence of drugs and violence in schools, the courts may eventually reach some 
level of consensus regarding this issue. 

The Seventh Circuit Court in Doe v. Renfrow held in a questionable decision 
that school officials stood in loco parentis and had the right to use dogs to seek out 
drugs. In this particular case, school officials, in cooperation with local police, 
detained 2,700 junior and senior high school students in their classrooms while 
canines walked through classroom aisles and sniffed students. When the dogs 
alerted their trainers to a student, that particular student was searched. Fifty stu- 
dents were searched. One student was subjected to a strip search after the initial 
search produced no drugs. The court held that school officials had a reasonable 
basis for believing that students had drugs in their possession when the canines led 
them to a particular student. 24 

In a similar ruling, the Tenth Circuit Court of Appeals in Zamoro v. Pomeroy 
held for the school in its use of dogs in exploratory sniffing of lockers. The court 
noted that the school gave notice at the beginning of the school year that lockers 
may be periodically inspected and furthermore that lockers were jointly possessed 
by both students and the school. Since school officials are charged with the respon- 
sibility to maintain a safe and orderly school environment, it was necessary for 
them to inspect lockers even though a slight Fourth Amendment infringement was 
involved. 25 

In a different ruling, the Federal District Court in Jones v. Latexo Independent 
School District held that the use of dogs was too intrusive in the absence of individ- 
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ual suspicion. In this case, dogs were used to sniff both students and automobiles. 
Since students did not have access to their cars during the school day, school offi- 
cials' interest in using dogs to sniff cars was minimal and unreasonable. 

A final case, Horton v. Goose Creek Independent School District , held that the use 
of canines to sniff lockers and cars did not constitute a search. Further, school offi- 
cials may employ canines to search students if there is reasonable cause, but intru- 
sion on the dignity and personal security that accompanies this type of search 
cannot be justified by the need to prevent alcohol and drug abuse when there is no 
individualized suspicion. Therefore, such a search is unconstitutional. 27 This court 
seems to support the use of canines, if there is a legitimate basis to do so, but ruled 
that such measures cannot be justified in the absence of individualized suspicion 
involving canines. In short, mass searches are not permitted. 

Metal Detectors 

Metal detectors are growing in use and popularity as school officials seek to main- 
tain a safe and orderly school environment. To date, there has been no legal chal- 
lenge reaching the Supreme Court regarding the use of detectors. However, 
litigation has occurred at the district court level. In Thompson v. Carthage School Dis- 
trict, a school bus driver noticed fresh cuts in a seat cushion and reported such to 
the principal, who ordered that all male students in grades 6 through 12 be 
searched, based on school policy. There also was information indicating that drugs 
were present in the school. The students were searched using metal detectors. If the 
detector sounded, the student was patted down. One student was searched and 
crack cocaine was found. He was subsequently expelled. That student filed suit, 
alleging wrongful expulsion. The district court ruled for the student. However, the 
appeals court reversed the district court's decision by indicating that the exclusion- 
ary rule compromises school safety and held that the search was justified from its 
inception, based on reasonable suspicion and inferences. 28 

The use of metal detectors, like other intrusive methods, must be justified as 
reasonable and necessary to meet a legitimate school objective. In this case, main- 
taining a safe and orderly school environment was considered a legitimate school 
objective. There should be, in all cases, significant or compelling evidence to suggest 
that metal detectors be used. If a school has a chronic history of drug use and vio- 
lence involving the use of weapons, the courts will likely support the use of metal 
detectors as a means of combating these problems. If metal detectors are employed 
by the school officials, students should be informed before the procedure is imple- 
mented that they are subject to this type of screening. Such information should be 
included in school or district policy and clearly communicated to students and par- 
ents. In no instance, except extreme emergencies, should students be surprised by 
the use of metal detectors. Also, if detectors are used, the methods employed in 
using them must be reasonable and not designed to degrade students. 
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Search and Seizure 

1. A student's freedom from unreasonable search should be carefully balanced 
against the need for school officials to maintain order, maintain discipline, and 
protect the health, safety, and welfare of all students. 

2. Factors such as the need for the search, the student's age, history and record of 
behavior, the gravity of the problem, and the need for an immediate search 
should be considered before initiating a search. 

3. A school search should be based on reasonable grounds, for believing that some- 
thing contrary to school rules or significantly detrimental to the school and its 
students will be produced by the search. 

4. The information leading to school searches should be independent of law 
enforcement officials. Searches involving law enforcement officials must be 
accompanied by probable cause and a search warrant. 

5. Although the primary purpose for the search should be to secure evidence of stu- 
dent misconduct for school disciplinary purposes, it may be contemplated under 
certain circumstances that criminal evidence may be made available to law 
enforcement officials. 

6. Strip searches should be avoided except where imminent danger exists. Such 
searches can be justified only in cases of extreme emergency where there is an 
immediate threat to the health and safety of students and school personnel. In 
such cases, school authorities should be certain that their actions are fully justi- 
fied with convincing information to support this more intrusive search. 

7 . School personnel should conduct the search in a private setting. At best, a search 
is a demoralizing experience; care should be taken to minimize embarrassment 
to the student as much as possible. 

8. The magnitude of the offense, the extent of the intrusiveness, the nature of the 
evidence, and the background of the student involved should be considered 
before a search is initiated. 

9. A pat-down search of a student, if justified, should be conducted by a school 
official of the same sex and with an adult witness of the same sex present, if pos- 
sible. Personal searches conducted by persons of the opposite sex can be very 
dangerous. 

10. Arbitrary searches or mass shakedowns cannot be justified as reasonable and are 
illegal. 

11. The use of canines should be avoided unless there is sufficient evidence to justify 
the need to employ these methods. Serious incidents that pose an imminent 
threat to students' safety should form the basis for such action. 

12. Metal detectors should be used only when there is evidence of student behavior 

that poses a threat to the health and safety of students in the school. Students and 
parents should be informed beforehand that metal detectors will be employed 
and informed of the reasons for employing this method, barring an emergency 
situation. ° 
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Drug Testing 

Drug use affects a significant number of students across the United States. Many 
are beginning to use drugs at a younger age than did their peers in previous years. 
For example, in 1999, the use of marijuana on a trial basis rose by 2 percent among 
students in grades 4 through 7, representing an increase from 230,000 children to 
roughly 450,000 who experimented with drugs. Because of this steady increase in 
drug use among students, the courts have become more lenient in their rulings sup- 
porting school authorities. Controlling drug and alcohol use by students presents 
a formidable challenge for school authorities, thus leading a number of districts to 
consider seriously or actually implement drug testing programs. 

Drug testing programs have already been initiated in the private sector and 
by state and federal governmental agencies as well. These programs were designed 
to combat drug use and promote safety and personal health. 

The U.S. Supreme Court ruled on two drug testing cases in 1989. One case 
involved the testing of railway employees; the other involved testing of customs 
service employees. The high court ruled that a drug test, irrespective of the method, 
constitutes a search. While the Court recognized that these programs constituted a 
search, both searches were upheld, based on the government's compelling interest 
in promoting public safety through minimizing rail accidents and protecting the 
public against certain agents who carried firearms. In neither case was individual 
suspicion necessary nor required to justify the testing program. 

Until very recently, no case involving drug testing in public schools had been 
litigated by the U.S. Supreme Court. Vernonia School District v. Acton, however, 
reached the Supreme Court when the Ninth Circuit Court reversed the district 
court's holding for the school district. School officials in Oregon formulated a dis- 
trict policy based on the belief that some athletes had been smoking marijuana and 
using other drugs. They also believed that drugs were a major factor in the formu- 
lation of rowdy student groups carrying such names as "Big Elk" and "Drug Car- 
tel." Under the district's policy, all student athletes were required to provide a 
urine sample at the beginning of the season for the particular sport in which they 
participated. Random tests were conducted among selected athletes. Athletes who 
tested positive were offered the choice either to undergo counseling and weekly 
testing or face suspension from athletics for the current and subsequent season. 

James Acton, a seventh-grade student who wished to join the football team at 
Washington Grade School, challenged the policy. Since his parents refused to sign 
the consent form for drug testing, he was suspended from athletics. There was 
absolutely no evidence that James used drugs. The district court rejected the fam- 
ily's claim of unreasonable intrusion in 1992, but the Ninth Circuit reversed the dis- 
trict court's decision. The school district based its decision on the landmark New 
Jersey v. T.L.O. case in which the court ruled that school officials had greater latitude 
to search students in the school environment in order to maintain orderly conduct. 
The Supreme Court held for the school district. 

Supreme Court Justice Scalia, writing for the majority, stated that the Ver- 
nonia School District's program was reasonable and constitutionally permissible 
for three reasons. First, students, especially student athletes, have low expectations 
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for privacy in communal locker rooms and restrooms where students must pro- 
duce their urine samples. "School sports are not for the bashful/' Scalia wrote. He 
stated further that it was clear from the court's earlier cases that school officials 
could generally exercise a degree of supervision and control over students that 
could not be exercised over free adults. Second, Justice Scalia said the testing pro- 
gram was designed to be unobtrusive, with students producing their samples in 
relative privacy and with the samples handled confidentially by an outside labora- 
tory. Finally, the program served the district's interest in combating drug abuse. "It 
seems self-evident to us that drug use, of particular danger to athletes, is effectively 
addressed by making sure that athletes do not use drugs." 29 

The Supreme Court, in this case, adopted a sympathetic view of the problems 
encountered by school districts with respect to drug use by student athletes. Addi- 
tionally, the Court placed great importance on the "role model" image of the stu- 
dent athletes. It also emphasized that student athletes should not expect complete 
privacy — a price that must be paid to participate in athletic programs. 
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Drug Testing Student Athletes 

1. Initiate a district wide program on drug education, stressing the harmful effects 
of drugs and abstention from the use of drugs. 

2. Develop school and district policies prohibiting the use and/or possession of 
drugs on school grounds, indicating specific actions that will be taken when stu- 
dents are found guilty of violating school and district policy. 

3. Develop a full due process procedure to ensure that there is a fair and impartial 
opportunity for student athletes to present their side of the issue, if accused of 
drug use. 

4. Involve teachers, parents, student athletes, health officials, and community citi- 
zens in formulating school and/ or district policies regarding drug testing pro- 
grams that are reasonable and legally defensible. 

5. Provide support in cases where students are found guilty of drug use. This is a 
time when students need as much support as possible. 

6. Develop and maintain open relationships with parents so that frequent commu- 
nication can occur, especially in cases where there is a suspicion that a student 
may be involved with drugs. 

7. Do not use the recent Supreme Court decision as a license to treat students 
unfairly. If a drug testing program is adopted for athletes, be certain that there is 
a need to adopt such a program. 



"No Pass, No Play" Rule 

A number of school boards across the nation have implemented policies that bar 
student athletes from participating in competitive athletics unless they earn a cer- 
tain number of course credits during a designated period of time. The intent of 
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these policies is to emphasize academics over athletics and to encourage students 
to concentrate on their studies. Since most athletes enjoy participating in competi- 
tive athletics, these policies were viewed by school boards as excellent incentives 
for athletes to maintain good grades and stay in school. 

School boards in California and Texas were among the leaders in implement- 
ing "no pass, no play" policies. Since their implementation, these policies have 
received mixed reviews. Many students who have struggled to earn course credit 
and lost their eligibility have dropped out of school. Consequently, many school 
boards are reexamining their policies with a view on easing standards and reduc- 
ing the length of time students remain ineligible. Other districts have implemented 
tutorial programs and study halls for ineligible students as well as second-chance 
opportunities. Most "no pass, no play" policies require that eligible students earn 
and maintain a grade-point average of 2.0 to participate in competitive athletics. 
There are written procedures that serve as checks and balances to ensure that the 
student is meeting academic requirements. School board policies vary in their 
degree of restrictiveness. In some instances, student athletes must present weekly 
reports signed by each teacher indicating that the student is making satisfactory 
progress in each class. If the student is not making satisfactory progress, the teacher 
indicates where the deficiencies are and what the student has to do to remove the 
deficiency. The student is not allowed to participate until the deficiency is 
removed. 

"No pass, no play" affects other areas aside from competitive athletics, such 
as marching band, debate teams, pom-pom squads, and other extracurricular 
activities. Although "no pass, no play" policies have received mixed reviews, the 
perceived advantages and disadvantages of such policies are summarized as fol- 
lows: 




Advantages 

1 . Students will be more inclined to 
attend class. 

2. Students will assume greater 
responsibility for academic 
achievement in school. 

3. Students will take school work 
more seriously. 

4. Parents will become more 
involved in academic progress of 
their children. 

5. Students will stay in school and 
graduate with a diploma. 

6. Academics are stressed over 
extracurricular activities. 

lui 



Disadvantages 

1. Students who experience aca- 
demic difficulty may drop out of 
school when eligibility is lost. 

2. Good students sometime strug- 
gle in difficult courses. 

3. Some students will opt to take 
less demanding classes. 

4. If no extra support is provided for 
failing students, they may drop 
out of school. 

5. Too much of the teacher's time is 
spent on issuing weekly reports 
on student progress. 

6. The program has not proven to be 
effective. 
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No Pass, No Play I 

1. Involve parents and students in the development of "no pass, no play” policies. 

2. Make certain that policies are fair, reasonable, and legally defensible. 

3. Provide strong remedial support for students who experience academic diffi- 
culty in classes. 

4. Closely monitor policy implementation and maintain the necessary flexibility to 
modify the policy as the need arises. 



Use of Pagers and Cellular Phones 

The use of pagers and cellular phones by public school students has increased in 
frequency and popularity over the past several years. Students find these devices 
to be affordable and convenient sources of communication both on and off school 
premises. Although no legal challenge has reached the courts regarding the school 
district's authority to restrict or prohibit their use, the courts would likely support 
school officials' decision to do so unless there is evidence that a First Amendment 
right is in jeopardy, which is unlikely. 

It is well established that school authorities may prohibit any practice that cre- 
ates material or substantial disruption to the educational process. School districts 
may minimize legal challenges where there is evidence that the use of pagers and 
cellular phones creates disruption or that they are used for improper purposes. 
School officials are given the authority to maintain a safe and orderly environment 
to facilitate teaching and learning. Consequently, they may prohibit any practice 
that affects proper order and decorum, since learning cannot occur in a disruptive 
environment. When school officials provide evidence that pagers and cellular 
phones create a disruptive influence in the school and are abused by students, they 
will likely succeed in prohibiting student possession of these devices on school pre- 
mises. This prohibition will not likely offend the personal rights of students. 

However, school boards, through district policy, may allow special excep- 
tions in cases where such devices are needed for medical emergencies involving 
students with a chronic illness or other special circumstances that warrant their use. 
School officials should examine the need for these devices on a case-by-case basis 
and demonstrate flexibility in allowing students to use them under special and jus- 
tifiable circumstances. Such exceptions should be reflected by school district policy, 
requiring proper documentation by parents or medical experts that these devices 
are necessary and essential under certain conditions. 

If pagers and cellular phones are prohibited by policy, all allowable excep- 
tions should be filed and readily available should school officials need to retrieve 
them if challenged by parents who may raise questions regarding preferential treat- 
ment. In the absence of compelling evidence that pagers and cellular phones are 
needed by students, school officials will likely succeed without court intervention, 
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so long as they consistently adhere to their own policies and demonstrate no evi- 
dence of disparate treatment among students regarding permission to use these 
devices. A number of states has currently formulated policies prohibiting the use of 
pagers and cellular phones in public schools and stated expected consequences for 
policy violators and exceptions granted for special use. 
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Pagers and Cellular Phones 

1. Do not arbitrarily ban the use of pagers and cellular phones by students unless 
there is sufficient evidence of disruption or improper use. 

2. If permitted, develop specific guidelines governing the conditions under which 
these devices may be used. 

3. If not permitted for general use, allow for exceptional cases involving medical 
emergencies or other special circumstances that warrant the use of these devices. 

4. Policies or guidelines should always be guided by a sense of fairness and due 
consideration for the unique and personal needs of students. 



Corporal Punishment 



Corporal punishment is a highly controversial topic in the United States today. Per- 
haps no other legal issue in education has drawn as much criticism as the use of 
physical punishment in public schools. Those who support corporal punishment 
contend that it will cause changes in student behavior, teaching students self-disci- 
pline and respect for authority. Those who oppose corporal punishment view it as 
a legalized form of child abuse, which conveys to students that violence is an 
acceptable method of resolving problems or disagreements. Irrespective of the 
views supporting or opposing corporal punishment, the courts still view corporal 
punishment as an acceptable form of discipline when administered in a reasonable 
manner. While corporal punishment still is considered an acceptable form of disci- 
pline by the courts, school personnel increasingly are facing charges of assault and 
battery, prosecution, and even termination of employment for abusive acts against 
students. 

Corporal punishment usually involves the use of physical contact for disci- 
plinary purposes. As a disciplinary tool, this type of discipline is not uncommon 
within school systems in the United States. In fact, 24 states currently allow corpo- 
ral punishment to be used as a means of discipline. Interestingly, the courts, under 
the concept of in loco parentis, have sanctioned reasonable corporal punishment by 
school personnel, but no laws except those in one state protect school personnel 
who administer it.* 

*The Alabama legislature passed a teacher immunity bill. Act #95-53, that provides immunity for teach- 
ers to use corporal punishment or otherwise maintain order when exercising such authority within their 
local boards. 
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Every industrialized country in the world— except the United States, Canada, 
and one state in Australia— now prohibits school corporal punishment. Table 3.1 
shows a sample of the trend toward the elimination of corporal punishment in 
schools, dating as far back as the 1700s. Figure 3.1 shows those states in the United 
States that have banned corporal punishment. Table 3. 2 depicts the top 10 states, 
based on the percentage of students struck by educators, that currently administer 
corporal punishment. As can be seen, southern states have the highest percentage 
of students receiving corporal punishment over those states in other regions of the 
country. However, the overall number of students struck each year has declined 
during the past 20 years, with the most dramatic decline occurring in 1997-1998, 
where school paddlings dropped by 27 percent from the year before, as educators 
have sought other methods of disciplining students in public schools. 

The question of the constitutionality of corporal punishment was reaffirmed 
in the landmark case, Ingraham v. Wright , where the U.S. Supreme Court ruled that 
even severe corporal punishment may not violate the Eighth Amendment prohibi- 
tion of cruel and unusual punishment. This case arose when Ingraham and another 
student from the Dade County, Florida, public schools filed suit after they had been 
subjected to paddling. State law allowed corporal punishment if it was not 



TABLE 3.1 Worldwide Bans on Corporal Punishment 



Year 


Country 


Year 


Country 


1783 


Poland 


1967 


Denmark 


1820 


Netherlands 


1967 


Cyprus 


1845 


Luxembourg 


1970 


Germany 


1860 


Italy 


1970 


Switzerland 


1867 


Belgium 


1982 


Ireland 


1870 


Austria 


1983 


Greece 


1881 


France 


1986 


United Kingdom* 


1890 


Finland 


1990 


New Zealand 


1917 


Russia 


1990 


Namibia 


1923 


Turkey 


1996 


South Africa 


1936 


Norway 


1998 


England** 


1945 


Japan 


1998 


American Samoa 


1949 


China 


1999 


Zimbabwe 


1950 


Portugal 


2000 


Zambia 


1958 


Sweden 


2000 


Thailand 






(Nov.) 





^Includes England, Scottland, Wales, and Northern Ireland. 



**This band solidifies a ban imposed in 1986, extending the ban to all private schools. 

Source: U.S. Department of Education, Office for Civil Rights, 1998 Elementary and 
Secondary School Civil Rights Compliance Report. State and national totals are 
statistical projections made by the U.S. Department of Education. Compiled by the 
National Coalition to Abolish Corporal Punishment in Schools, Columbus, OH 
614/221-8829. Information released July 2000. 
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□ States that have banned r 1 States that allow 
corporal punishment l — I corporal punishment 



More than half of all students 
are in districts with no 
corDorate Dunishment 




These 27 states have now banned corporal punishment, with legislation 
underway in many more: 



Alaska 

California 

Connecticut 

Hawaii 

Illinois 

Iowa 

Maine 

Maryland 

Massachusetts 



Michigan 

Minnesota 

Montana 

Nebraska 

Nevada 

New Hampshire* 
New Jersey 
New York* 

North Dakota 



Oregon 

Rhode Island** 
South Dakota*** 
Utah* 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 



* Banned by state regulation 

r * Banned by every school board in the state 

r * Banned by law rescinding authorization to use 



FIGURE 3.1 U.S. States Banning Corporal Punishment 

Source: U.S. Department of Education, Office for Civil Rights, 1998 Elementary and Secondary School 
Civil Rights Compliance Report. State and national totals are statistical projections made by the U.S. 
Department of Education. Compiled by the National Coalition to Abolish Corporal Punishment in 
Schools, Columbus, OH 614/221-8829. 
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TABLE 3.2 TTie Top Ten States, by Percentage, of Students 
Struck by Educators 



Rank 


State 


Percentage j 


1 


Mississippi 


10.1 


2 


Arkansas 


9.2 


3 


Alabama 


6.3 


4 


Tennessee 


4.0 


5 


Oklahoma 


3.0 


6 


Louisiana 


2.7 


7 


Georgia 


2.13 


8 


Texas 


2.07 


9 


Missouri 


1.1 


10 


New Mexico 


0.9 



Source: U.S. Department of Education, Office for Civil Rights, 
1998 Elementary and Secondary School Civil Rights Compliance 
Report. State and national totals are statistical projections made 
by the U.S. Department of Education. Compiled by the National 
Coalition to Abolish Corporal Punishment in Schools, Colum- 
bus, OH 614/221-8829. Information released July 2000. 



"degrading or unduly severe" and if it was done after consultation with the princi- 
pal or other teacher in charge of the school. Paddling was considered a less drastic 
form of punishment than suspension. For violating a teacher's instructions, Ingra- 
ham had received 20 licks while he was held over a table in the principal's office. 
He required medical attention and missed school for several days. 

Although this paddling was probably "unduly severe," the high court hear- 
ing the evidence and appeals found no constitutional violation. According to Jus- 
tice Powell, "The schoolchild has little need for the protection of the Eighth 
Amendment." It is more appropriately applied in the case of the criminal convicted 
and thereby involuntarily confined. A student is always free to leave the premises, 
and does return home at the end of the day. "The child brings with him the support 
of family and friends and is rarely apart from teachers and other pupils who may 
witness and protest any instances of mistreatment." 30 

Although the court declined to declare corporal punishment as used in the 
context of public schools to be a violation of the cruel and unusual proscription, it 
did state that paddling students deprived them of liberty interests protected by the 
Constitution; therefore, rudimentary due process should be applied prior to its appli- 
cation. However, there is no requirement that there be a formidable load placed on 
school officials in administering corporal punishment. Thus, state and local school 
districts are left to decide for themselves what is required. When corporal punish- 
ment is approved by state law or local rules, only a brief explanation of the wrong 
charged and an opportunity to hear the student's comments are probably all that 
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are necessary to comply with due process requirements prior to paddling a student. 
Again, a prudent policy would require that an adult witness be present and that 
parents' wishes concerning this form of punishment be considered, if not re- 
spected. 

In addressing the issue, the U.S. Supreme Court referred to traditional com- 
mon law. 

The use of corporal punishment in this country as a means of disciplining school- 
children dates back to the colonial period. It has survived the transformation of pri- 
mary and secondary education from the colonials' reliance on optional private 
arrangements to our present system of compulsory education and dependence on 
public schools. Despite the general abandonment of corporal punishment as a 
means of punishing criminal offenders, the practice continues to play a role in the 
public education of schoolchildren in most parts of the country. Professional and 
public opinion is sharply divided on the practice, and has been for more than a cen- 
tury. Yet we can discern no trend toward its elimination. The Eighth Amendment 
does not apply to the administration of discipline through corporal punishment to 
public school teachers and administrators. 31 

In spite of this ruling, federal courts have subsequently ruled that excessive 
corporal punishment violates the substantive due process clause of the Fourteenth 
Amendment. The courts, however, have fallen short of determining exactly when 
corporal punishment becomes excessive. 

Although the Ingraham case upholds the legality of corporal punishment as an 
acceptable means of controlling student behavior, local school district policy in 
many cases has seriously limited its use. Nevertheless, according to a recent survey 
conducted by the National Center for the Study of Corporal Punishment and Alter- 
natives in Schools, at least two million U.S. schoolchildren are physically punished 
each year. 

Reasonable Punishment 

Poor decisions regarding the use of corporal punishment by school officials may 
result in civil damage suits or even criminal prosecution for assault and battery. 
Corporal punishment, when permitted, should be used only as a last resort mea- 
sure. Every reasonable method should be employed prior to its use. Working very 
closely with teachers, parents, or guardians to resolve a child's deviant behavior is 
viewed as a more positive alternative. 

If corporal punishment is employed, students should be informed before- 
hand of specific infractions that warrant its use. When administered, the punish- 
ment should be reasonable and consistent with the gravity of the infraction. 
Corporal punishment should never be administered excessively or with malice. 

In the past, there have been numerous suits alleging that children were struck 
with double belts, lacrosse sticks, baseball bats, electrical cords, bamboo rods, 
hoses, and wooden drawer dividers. Other suits have alleged that children were 
kicked, choked, and forced to eat cigarettes. Such acts by school personnel are 
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totally indefensible. None of these practices meets the test of reasonableness estab- 
lished by today's courts. The right to discipline students is subject to the same stan- 
dards of reasonableness as would be expected by the average parent. 

The courts have advanced two standards governing corporal punishment of 
students: The first is the reasonableness standard — punishment must be exerted 
within bounds of reason and humanity. The second is the good faith standard — the 
person administering the punishment must not be motivated by malice and must 
not inflict punishment wantonly or excessively. 32 

In a rather interesting case, Baker v. Owen, the U.S. Supreme Court affirmed 
the judgment of a three-judge panel of the U.S. District Court in North Carolina, 
which upheld the administration of corporal punishment over a parent's objection. 
In this case, Russell Baker, a sixth-grade student, was paddled for violating an 
announced rule against throwing kick balls except during the designated play 
period. Russell's mother had requested that her son not receive corporal punish- 
ment because she was opposed to it. Despite her objection, Russell was corporally 
punished for his disobedience. In her suit, the parent alleged violations of the 
child's right to procedural due process and that the paddling amounted to cruel 
and unusual punishment, thus violating the Eighth Amendment. The court held for 
the teacher. 

The court identified procedural safeguards that should be invoked to meet 
minimal standards of due process: (1) Specific warning must be given about what 
behavior would result in corporal punishment and evidence must exist that other 
measures attempted had failed to bring about desired behavioral modifications, (2) 
administration of corporal punishment must take place in the presence of another 
school official, and (3) upon request, a written statement must be given to parents 
regarding reasons for the punishment and the name of the official witness. 

Further, it was held that the two licks administered by the teacher with an 
instrument that was somewhat longer and thicker than a foot ruler involved no 
lasting effect or discomfort and was not in violation of the Eighth Amendment 
involving cruel and unusual punishment. 33 Interestingly, another court has ruled 
that there is no constitutional violation when a school district complies with a 
minor's wish for corporal punishment rather than follow the parent's preference 
for suspension. 34 

Minimal Due Process 
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Before corporal punishment is administered, school officials should have formu- 
lated rules that provide students with adequate notice that specific violations may 
result in the use of corporal punishment. These rules should be published and dis- 
seminated to parents and students. Further, the student who is to be punished 
should be informed of the rule violation in question and provided an opportunity 
to respond. A brief but thorough informal hearing should be provided so as to allow 
the student the opportunity to present his or her side of the issue. Upon request, 
parents or guardians must be provided a written explanation of the reasons for the 
punishment and the name of the school official who was present to witness the 
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punishment. These conditions would satisfy minimal due process requirements. 
Since the student's property rights are not involved, an extensive, full due process 
procedure is not warranted. 

Excessive Punishment 

School officials must exercise extreme care to ensure that corporal punishment is 
not deemed excessive. Excessiveness occurs when the punishment is inflicted with 
such force or in a manner that is considered to be cruel and unusual. Excessiveness 
also occurs when no consideration is given to the age, size, gender, and physical con- 
dition, or the student's ability to bear the punishment. 

Assault and battery charges are normally associated with allegations of exces- 
sive punishment. Both are classified as intentional torts. An assault involves "an 
overt act or an attempt to inflict immediate physical injury to the person of another. 
The overt act must be a display of force or menace or violence of such a nature as to 
cause reasonable apprehension of immediate bodily harm." 35 The person accused 
of an assault must have the ability to execute it. All of the elements found in this 
definition must be present to sustain an assault charge. An assault occurs when a 
person has been placed in fear for his or her immediate safety. A battery, on the 
other hand, is a successful assault that involves actual physical contact. 

From the school official's perspective, when corporal punishment is adminis- 
tered in a rude and malicious manner, using poor judgment regarding the excessive 
nature of the punishment, assault and battery charges may be eminent, especially 
if there is a view that the official intended to harm the student. Intent is an important 
element involving a battery. The person who inflicts the harm must be perceived as 
purposely doing so. Stated differently, the official's contact with the student must 
be intentional. Of course, once corporal punishment is administered, school per- 
sonnel may find it difficult to refute that this form of punishment was not inflicted 
in an excessive manner intended for and directed at the student. Although in loco 
parentis allows school officials to administer corporal punishment, their actions 
must be considered reasonable and necessary under the circumstances. 

Administrative Guide 



Corporal Punishment 

1. Corporal punishment should not be used except for acts of misconduct that are 
so antisocial and disruptive in nature as to shock the conscience. 

2. School officials should not expect the courts to support malicious and excessive 
physical punishment of students. 

3. The punishment must not be inflicted with such force or in such manner as to be 
considered malicious, excessively cruel, or unusual. 

4. Reasonable administration of corporal punishment should be based on such fac- 
tors as the gravity of the offense and the age, size, gender, and physical ability of 
the child to bear the punishment. 
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5. If a student professes a lack of knowledge regarding the rule violation or inno- 
cence of the rule violation, a brief but adequate opportunity should be provided 
to explain the rule and to allow the student to speak on his or her behalf. 

6. Whenever possible, students should be provided punishment options for devi- 
ant behavior. Corporal punishment should never be administered when the 
child is physically resisting. 

7. Attempts should be made to comply with the parent's request that corporal pun- 
ishment not be administered on the child with the understanding that the parent 
assumes responsibility for the child's behavior during the school day. 



Classroom Harassment 

Harassment is a form of sexual discrimination. The Supreme Court, in a stunning 
5^ decision, ruled that public schools may be sued for failing to deal with students 
who harass their classmates. 36 This landmark decision, hailed as a victory by sexual 
harassment protection groups, raises a number of interesting questions: How will 
it affect the operation and management of schools? Will it create insurmountable 
problems of supervision for teachers and principals? Will every adolescent gesture 
made against a classmate trigger a need for the school to respond? Has the High 
Court invoked a federal code of conduct that regulates behavior typically associ- 
ated with adolescence? These are complex issues facing school leaders as they 
attempt to address harassment issues in their schools. 



The Supreme Court's Decision 

Justice Sandra Day O'Conner, writing for the majority, attempted to clarify these 
complex issues by indicating that lawsuits are valid only when the harassing stu- 
dent's behavior is so severe, pervasive, and objectively offensive that it denies the 
victim equal access to an education guaranteed by federal law. She further sug- 
gested that harassment claims are valid only when school administrators are 
clearly unreasonable and deliberately indifferent toward the alleged harassing con- 
duct, which obviously means that they must have been aware of such conduct and 
did nothing to address it. However, liability charges may be made even if a teacher 
is the only one aware of the harassing behavior. An excerpt from the High Court's 
majority opinion states the following: 

We consider here whether a private damages action may lie against the school board 
in cases of student-on-student harassment. We conclude that it may, but only where 
the funding recipient acts with deliberate indifference to known acts of harassment 
that are so severe and pervasive and objectively offensive that they effectively bar 
the victim's access to an educational opportunity or benefit.. .. 
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We stress that our conclusion. . . does not mean that recipients can avoid lia- 
bility only by purging their schools of actionable peer harassment or that adminis- 
trators must engage in particular disciplinary action — School administrators will 
continue to enjoy the flexibility they require — 

Courts . . . must bear in mind that schools are unlike the adult workplace and 
that children may regularly interact in a manner that would be unacceptable among 
adults. 

A Dissenting Opinion 

Based on the majority ruling, school leaders need not fear lawsuits unless they are 
deliberately indifferent to reported cases of harassment. The High Court's decision 
is not intended to restrict administrative flexibility in managing schools. Since this 
case resulted in a 5-4 ruling, there were obviously dissenting opinions. 

Dissenting Justice Anthony Kennedy stated that the majority's decision will 
result in the diversion of scarce resources from educating children and that many 
school districts, desperate to avoid Title IX peer harassment suits, will adopt what- 
ever federal code of student conduct and discipline the Department of Education 
sees fit to impose on them. 

Justice Kennedy held a sympathetic view of the impact that future sexual 
harassment litigation will have on schools that are already financially overbur- 
dened. He also expressed concern over the federal government's attempt to regu- 
late classrooms, which he felt would conflict with the traditional states' role of 
regulating their schools. Dissenting Justice Kennedy further pointed to the Court's 
inability to make meaningful distinctions between elementary schools, secondary 
schools, and universities in addressing the issue of harassment. 

Danger Signals 

Nonetheless, it appears that school leaders are not liable unless they knew of the 
harassing behavior and failed to take reasonable steps to respond. One issue, how- 
ever, that might complicate this finding is whether evidence suggests that school 
leaders should have loiown of the harasser's conduct. For example, if it is common 
knowledge among students and teachers that harassing behavior is occurring in 
specific situations, it may be increasingly difficult for school leaders, when chal- 
lenged, to claim to be unaware of it. There are instances in which they are expected 
to know of improper conduct and take appropriate steps to respond to it. Failure to 
do so may result in liability charges. 

School leaders may receive notice of harassment in a variety of ways. Based 
on the Office for Civil Rights (OCR), school officials should know of alleged sexual 
harassment when a student files a grievance or complains to a teacher about class- 
mate's behavior. They should also pay attention when a student, parent, or other 
individual contacts the principal or teacher regarding allegations of harassment. In 
these instances, the student who has been subjected to harassing conduct has met 
the notice requirement under OCR guidelines. It then becomes the responsibility of 
the principal or a designee to respond appropriately. 
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The Pivotal Case 

This case decided by the Supreme Court arose in Georgia in 1992 when LaShonda 
Davis alleged that a classmate sexually harassed her on repeated occasions. Over a 
period of several months, these incidents of harassing behavior were reported each 
time to teachers and subsequently to the principal. Davis, who is black, accused the 
school of taking no action against the offending student when the incidents were 
reported, but later disciplining that student when he harassed a white student. 
Davis filed a suit in the U.S. District Court for the Middle District of Georgia, alleg- 
ing Fourteenth Amendment violations by the teacher, principal, county board of 
education, and school board members. The school district filed a motion for dis- 
missal. 

The district court took a conservative view in stating that the Constitution 
limits conduct of state officials and does not protect citizens from the actions of pri- 
vate parties. According to the court, liability extends only to governmental entities 
that hold a special relationship to the complaining party, and to government offi- 
cials who place the party in a position of danger. The court held that since neither 
of these conditions applied in this case, school officials were protected by qualified 
immunity from constitutional complaints. 

The district court also ruled that there was no merit to Davis's contention that 
the school board should be liable for failing to enact a sexual harassment policy. 
Because she was unable to demonstrate that the offensive conduct resulted from an 
absence of board policy, the case was dismissed. Davis's mother appealed the dis- 
trict ruling to the U.S. Court of Appeals for the Eleventh Circuit, which also held for 
the district. The case was then appealed to the U.S. Supreme Court, which ruled 
that school administrators were liable in such cases. 

Administrative Guide 



Classroom Harassment 

1. Formulate district policies and procedures to address sexual harassment for 
employees and students. Be certain that everyone — faculty, students, and staff — 
understands these policies and the consequences for violating them. 

; 2. Establish a zero tolerance policy so that everyone understands the school's posi- 

! tion on issues involving harassment. 

I 3. Provide staff development programs periodically for faculty and staff to famil- 

iarize them with all aspects of harassment and specific behavior considered to fall 
in the harassment category. 

4. Encourage faculty and students to report all violations through a well-defined, 

1 developed, and publicized grievance procedure. 

5. Provide educational programs for students on classroom harassment and school 

j sanctions associated with harassment conduct. 

6. React swiftly and judiciously to complaints filed by students, faculty, and staff so 

| that everyone knows that the institution takes harassment seriously. 

| 7. Create an environment where students and school personnel feel comfortable in 

j honestly reporting complaints of harassment free of any form of reprisal. 
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Administrative Guide Continued 



8. Protect the confidentiality of those filing complaints to the greatest degree possi- 
ble. Professional reputations can be damaged if charges prove to be false. 

9. Create and maintain a school climate characterized by mutual respect and con- 
sideration of others. 

10. Based on a recent Supreme Court decision in the Gebser case, students who are 
sexually abused by teachers cannot recover monetary damages from school offi- 
cials unless officials knew of the harassment and were in a position to act and 
failed to do so. 



Pregnant Students 




The courts have generally held that pregnant students may not be denied the 
opportunity to attend school. The basis for the court's position is that pregnant stu- 
dents must be afforded equal protection under the law, as well as due process of the 
law. 

School officials have attempted to withdraw pregnant students from school 
based on knowledge that such students have become pregnant, whereas others 
have specified a particular time for withdrawal. Many of these rules have been suc- 
cessful in the past. However, the courts have become increasingly amenable to 
declaring these rules invalid. The commonly acceptable practice is that the stu- 
dent's physician may prescribe the time at which the student should withdraw for 
health and safety reasons. Upon withdrawal, school officials must provide appro- 
priate home-based instruction. When cleared by the attending physician after 
childbirth, she may return to school and be entitled to the same rights and privi- 
leges afforded other students. She cannot be denied participation in school activi- 
ties, events, or organizations during her pregnancy or after her pregnancy, unless 
participation is disallowed by her physician or school officials can demonstrate a 
legitimate reason to limit her participation. 

The fact that a student is pregnant is not a sufficient ground to deny atten- 
dance in a public school, even if she is unwed. However, the school may develop 
rules that are necessary for the student's health, safety, and well-being. These will 
generally be viewed as reasonable if there is no evidence of arbitrary or capricious 
application. The following case is an example of arbitrary and capricious actions by 
school officials. 

In a Kansas case, the board of education attempted to exclude a married stu- 
dent from school. This student married after discovering her pregnancy, before the 
child was bom. She was abandoned by her husband shortly after their marriage. 
After giving birth, she attempted to reenter school. The court ruled that the board 
had acted in an arbitrary and capricious manner in attempting to exclude the stu- 
dent from school, stating that the student should not be prevented from securing 
an education that would better prepare her to meet the challenges of life. 37 
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Married Students 



Married students have the right to attend public schools. Any rules designed to 
exclude married students from attending school are invalid and in violation of their 
Fourteenth Amendment rights — namely, equal protection under the law. School 
board rules that prohibited married students from permanently attending public 
schools were invalidated by the courts during the late 1920s and early 1930s. They 
suggested even then that there must be a showing of immorality, misconduct, or a 
deleterious effect on other students. 38 School rules that required students to with- 
draw from school for a one-year period after marriage were invalidated by the 
court. 39 Further, the court established the position that a 16-year-old married stu- 
dent has the right to attend public school, even when she has a child. 40 

Married students are considered to be emancipated and not subject to compul- 
sory attendance laws. Thus, a married or minor student cannot be coerced to attend 
school. These students attend as they wish to do so. Emancipation means that the 
student is free of parental authority and control and free to make independent deci- 
sions. 

There has been debate over the extent to which married students should be 
permitted to participate in extracurricular activities endorsed by the school. While 
extracurricular activities have frequently been viewed as privileges that may or 
may not be granted by the board, this view has been invalidated on the basis that 
denying such privileges would violate equal protection and due process provisions 
of the Fourteenth Amendment. Further, extracurricular activities are considered to 
be mere extensions of the regular academic program. How, then, could school offi- 
cials allow married students to participate in the regular academic programs yet 
deny them the opportunity to participate in an extension of that program? To do so 
would be arbitrary, capricious, and entirely indefensible. 
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Pregnant and Married Students 

1. Pregnant and married students are afforded the same rights as all other students 
enrolled in public schools, and they may not be prohibited from attending school. 

2. There must be compelling evidence to demonstrate that the presence of married 
or pregnant students creates disruption or interference with school activities or a 
negative influence on other students to justify any attempt to restrict their atten- 
dance. 

3. The pregnant student's physician is authorized to determine when the student 
should withdraw from school and when it is feasible for her to return. 

4. Homebound instruction should be offered for students who have withdrawn 
from school due to pregnancy. 

5. A heavy burden of proof rests with school officials in instances where attempts 
are made to exclude either pregnant or married students from participating in 
regular and extracurricular activities. 

6. The courts are unanimous in invalidating school rules that prohibit married or 
pregnant students from attending school. 
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In 1975, Congress enacted P.L. 94-142, the Education for All Handicapped Children Act, 
based on findings that supported the need for the act. Congress discerned that there 
were more than eight million children in the United States with disabilities whose 
needs had not been fully met. Roughly four million of these same children had not 
been provided appropriate educational services that allowed them to receive an 
equal educational opportunity. Even more startling was the realization that over 
one million children with disabilities had not received any type of public educa- 
tional opportunity. Many of those who did receive some form of public education 
were not able to receive the full benefits of an educational experience because their 
disabilities had not been discovered. In many instances, parents were forced to seek 
assistance for their children outside the public school arena, oftentimes at great 
expense and inconvenience to the families. 

Based on these findings. Congress realized that it was in the nation's best 
interest for the federal government to intervene and work collaboratively with 
states in addressing the needs of children with disabilities throughout the country. 
This intervention was presented in the form of P.L. 94-142. The Education for All 
Handicapped Children Act (EAHCA) has undergone a number of amendments 
since its inception. As of 1990, it is currently referred to as Individuals with Disabili- 
ties Education Act (IDEA). Although the act has been amended on a number of occa- 
sions, its primary purpose has remained intact. 

There has been a steady increase in the number of children who have been 
classified as disabled, as shown by Figure 4.1. This growth trend highlights the 
importance of the need to continue to improve services to meet the needs of these 
children and to provide equal access to educational opportunities. 

Individuals with disabilities are protected by three significant federal stat- 
utes: Individuals with Disabilities Education Act of 1990 (IDEA), Americans with 
Disabilities Act of 1990 (ADA), and the Rehabilitation Act of 1973, Section 504. 
These statutes were enacted to protect individuals with disabilities from discrimi- 
nation and to provide them equal access to educational opportunities, facility utili- 
zation, and employment opportunities in public school settings. 
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FIGURE 4.1 A Growing Need in Public Schools: Percentage of Public Schoolchildren 
Who Have Disabilities 

Source: U.S. Department of Education. 



Two leading cases focused major attention to the needs of children with dis- 
abilities during the early 1970s: The Pennsylvania Association for Retarded Children v. 
Commonwealth and Mills v. Board of Education . In the Pennsylvania case, a district 
court ruled that the state's children with mental retardation were entitled to a free 
public education and, whenever possible, should be educated in regular class- 
rooms rather than classrooms that were isolated from the normal school popula- 
tion. The court stated: 

A free public program of education and training appropriate to the child's capacity, 
within the context of a presumption that, among the alternative programs of educa- 
tion and training required by statutes to be available, placement in a regular public 
school class is preferable to placement in a special public school class. Further, place- 
ment in a special public school class is preferable to placement in any other type of 
program of education and training. 1 

The Mills case challenged the exclusion of children with disabilities from the 
District of Columbia public schools, which resulted in the denial of a publicly sup- 
ported education. In rendering summary judgment for the plaintiff, the court 
stated: 

No child eligible for a publicly supported education in the District of Columbia shall 
be excluded from a regular public school assignment by a rule, policy or board pol- 
icy unless such child is provided adequate alternative educational services consis- 
tent with the child's needs which may include special education or tuition grants. 
Further, if the child is to be reassigned or provided other alternatives, procedural 
due process shall be required. 2 
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These two cases, coupled with political pressures nationwide regarding chil- 
dren with disabilities, resulted in the passage of federal legislation by the Congress, 
which culminated in the adoption of the Rehabilitation Act of 1973 and the subse- 
quent passage of the EAHCA. The Education for All Handicapped Children Act 
provided federal funds and extensive regulations designed to provide equal access 
and a free, appropriate education for children with disabilities. With the passage of 
new laws and amendments, numerous modifications and extensions have resulted 
in major improvements for these children. 



Mandatory Requirements 

As stated previously, IDEA succeeded Public Law 94-142, the Education of All 
Handicapped Children Act of 1975. Congress passed the IDEA to define clearly the 
responsibilities of school districts regarding children with disabilities and to pro- 
vide a measure of financial support to assist states in meeting their obligations. 

The IDEA essentially guarantees children with disabilities, ages 3 to 21, the 
right to a free, appropriate education in public schools. This act also establishes sub- 
stantive and procedural due process rights, which will be discussed later in this chap- 
ter. To meet eligibility requirements, a state must develop a plan to ensure a free, 
appropriate education for all children with disabilities within its jurisdiction. Addi- 
tionally, each state must formulate a policy that ensures certain due process rights 
for all children with disabilities. The state's plan should include its goals and a time- 
table for meeting these goals, as well as the personnel, facilities, and related services 
necessary to meet the needs of children with disabilities. The state's plan also must 
include a well-designed system for allocating funds to local school districts. In turn, 
each local district must submit an application to the state, demonstrating how it will 
comply with the requirements of IDEA. District plans must be on file and available 
for review by citizens upon request. 

An earlier challenge reached the U.S. Supreme Court regarding a free, appro- 
priate education in the Rowley case. 3 In New York, parents of a child who was nearly 
totally deaf brought suit against school administrators for failing to provide their 
child a qualified sign language interpreter for all her academic classes. The school 
district had provided the child a hearing aid as well as additional instruction from 
a tutor. A U.S. district court, in a decision upheld by the U.S. Court of Appeals, Sec- 
ond Circuit, ruled that even though the child was performing better than average 
in her class and was advancing easily from grade to grade, she was not performing 
as well academically as she would have without her disability. Because of the dis- 
parity between her achievement and her potential, the court held that she was not 
receiving a free, appropriate public education as provided by the Education for All 
Handicapped Children Act. However, the lower courts' decisions were reversed by 
the U.S. Supreme Court, which held that the EAHCA is satisfied when the state pro- 



Individuals with Disabilities Education 
Act of 1990 (IDEA) 



ERIC 




98 



Chapter 4 



vides personalized instruction with sufficient support services to allow the child 
with disabilities to receive educational benefits from that instruction. The High 
Court held that the individualized educational program required by the EAHCA 
should be reasonably calculated to enable the child to achieve passing marks and 
advance from grade to grade. The act does not require the school to provide a sign 
language interpreter as requested by this child's parents. The act was not intended 
to guarantee a certain level of education but merely to open the door of education 
to children with disabilities by means of special educational services. Additionally, 
the decision noted that a state is not required to maximize the potential of each child 
who is disabled commensurate with the opportunity provided children who are 
not disabled. This landmark decision established the standard for determining the 
proper interpretation of free, appropriate education. 

The IDEA requires each state to allocate federal funds first to children with 
disabilities who are not receiving any type of education and subsequently to chil- 
dren with the most severe disabilities within each disability category. The IDEA 
further stipulates that, to the fullest extent possible, children with disabilities must 
be educated with children who are not disabled. In principle, no child with disabil- 
ities may be excluded from receiving a free, appropriate public education. The stat- 
ute does not require such a child to demonstrate that he or she will benefit from 
special education, as a condition to receiving educational services. With the wide 
array of disabilities, the IDEA does not require equality of results; it merely requires 
that children with disabilities benefit from instruction. 

In another leading case, Timothy W. v. Rochester , New Hampshire School Dis- 
trict , 4 the court addressed the issue of whether a district may require a child to dem- 
onstrate a benefit as a condition prior to participation in special education. Timothy 
had multiple physical handicaps and was profoundly mentally retarded. He suf- 
fered from complex developmental disabilities, cerebral palsy, cortical blindness, 
and a seizure disorder. Appropriate services were requested by his mother and 
refused by the Rochester School District on the grounds that Timothy's disability 
was so severe that he could not benefit from an education. Since the district felt that 
the child could not benefit from special education, Timothy was not entitled to one. 

After seven years of proceedings, evaluations, and expert testimony, there 
was difference of opinion regarding Timothy's ability to benefit from any educa- 
tional program. The district court ruled for the school district, based on its review 
of materials, reports, and testimony that Timothy was incapable of benefiting from 
special education. The district court relied quite heavily on Board of Education of 
Hendrick Hudson Central School v. Rowley 5 in concluding that a child is not entitled 
to a public education unless he or she can benefit from it. The district court, how- 
ever, misjudged Rowley, which focused on the level and quality of programs and ser- 
vices rather than the actual criteria for access to programs. 

The First Circuit Court, in reversing the district court's ruling, observed that 
the Individuals with Disabilities Education Act specifically recognizes that educa- 
tion for children with severe physical disabilities is to be broadly defined to include 
basic functional life skills as well as traditional academic skills. The primary ques- 
tion facing the school district, according to the circuit court, was to determine, in 
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conjunction with Timothy's parent, what constitutes an appropriate individualized 
educational program for Timothy. 

The judgment of the district court was reversed, and the case was remanded 
to the district court, which retained jurisdiction until a suitable individualized edu- 
cation program was developed. Timothy was entitled to an interim placement until 
the final individualized educational program (IEP) was developed and agreed on 
by all parties. The district court also was instructed to address the question of dam- 
ages that were assessed against the school district. 

As this case illustrates, no child with disabilities maybe excluded from receiv- 
ing a free, appropriate public education. Furthermore, no child with disabilities 
may be required to demonstrate that he or she will benefit from special education 
as a condition precedent to receiving appropriate services. 



National Council on Disability 

On January 25, 2000, the National Council on Disability (NCD), an independent 
federal agency of 15 members appointed by the president and confirmed by the 
senate, released its report entitled "Back to School on Civil Rights." The council's 
purpose is to promote policies, programs, practices, and procedures designed to 
assure equal opportunity for individuals with disabilities irrespective of the nature 
and severity of their disability. Based on NCD's finding, every state was out of com- 
pliance with the Individuals with Disabilities Education Act to some degree. More 
than half of the states failed to ensure compliance in five of the seven key compli- 
ance areas (see Table 4.1). These findings point to a significant failure by most states 
in addressing the needs of students with disabilities and meeting the intent of 
IDEA. 



Interpretation and Identification of 
Children with Disabilities 

The term children with disabilities is defined by the IDEA as those who meet the fol- 
lowing conditions; 

Mental retardation, hearing impairments which include deafness, speech or lan- 
guage impairment, visual impairment including blindness, learning disabilities, 
brain injury, emotional disturbance, orthopedic impairments, autism, traumatic 
brain injury, specific learning disabilities and other impairments who by reason of 
such conditions need special education and related services. 6 

Prereferral Intervention 

Regular classroom teachers have the responsibility of identifying students who 
may need special services in order to receive the full benefits of an education. This 
function should be executed before any formal assessment or special programming 
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TABLE 4.1 IDEA State Compliance Rate 



Disability Component 


Compliance 
Failure Rate of 
All States 


1 . 


General supervision ensures that local educational agencies 
are carrying out their responsibilities to ensure compliance 






with IDEA. 


90% 


2. 


Transition services ensure that schools promote appropriate 
transition activities for students with disabilities when they 






leave school for postsecondary study or employment. 


88% 


3. 


Free appropriate education ensures that every child with a 
disability is provided an opportunity to receive a free 






appropriate education. 


80% 


4. 


Procedural safeguards ensure that all due process rights of 






disabled students and their parents are met. 


78% 


5. 


Least restrictive environment ensures that all disabled 
children are place in an appropriate learning environment 






with the least amount of restrictions based on their disability. 


72% 


6. 


IEP protection ensures that the goals and objectives 
established for meeting the educational needs of disabled 






children are appropriate and evaluated yearly. 


44% 


7. 


Protection in evaluation ensures that parents receive written 
notice explaining the proposed evaluation and reasons for 
such evaluations as well as their rights relating to the evalua- 






tion process. 


38% 



Source: National Council on Disability. 



occurs. In short, the teacher must raise the question after carefully working with the 
student over a reasonable period of time and examining the student's work to 
determine if he or she needs special assistance beyond that which is provided in the 
regular classroom. This question should emerge after continuous and multiple 
efforts have failed to meet the needs of the student through the regular classroom 
program. 

Deficiencies in academic performance, as well as those related to social and 
interpersonal behavior, may be evident during the teacher's work with and obser- 
vation of the student. After the regular classroom teacher has worked with a stu- 
dent and appears convinced that the student needs special assistance, a request 
should be made in the form of a referral. Virtually all school districts have well- 
developed policies and procedures regarding referrals. Although the procedures 
vary from district to district, usually there is some type of referral form used by the 
regular teacher when a student is deemed to need special services. This form 
should be as inclusive as possible in providing relevant information needed to con- 
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duct a formal assessment of the student if needed. Data requested on the referral 
form may include the student's name, present grade level, age, gender, standard- 
ized test scores, local test data, strengths and weaknesses in key subject areas, read- 
ing ability, behavior and relationships with fellow students, pertinent family data, 
and teaching methods or strategies that have been successful, as well as those that 
have been unsuccessful. 

If a formal assessment procedure is contemplated, the student's parent must 
grant consent to do so and must be informed of personal rights under due process 
procedures. Teachers should approach the referral process with great care, since it 
affects the student's education, consumes time and district resources, and may 
result in stigmatizing a student. It is not uncommon for districts to hold prereferral 
conferences to discuss concerns regarding the student's academic and social per- 
formance. These meetings will usually involve the referring teacher, a special edu- 
cation professional, the principal, the counselor and, in many instances, the parent. 
Such meetings might be used as an intermediate measure to discuss the implemen- 
tation of new and different strategies regarding the student's academic and social 
performance. During this time, an evaluation period should be established to assess 
the student's progress before a formal assessment is contemplated and decisions 
made regarding the need for special services. It is highly desirable to employ some 
type of intervention prior to implementing a formal assessment process. This mea- 
sure, if implemented appropriately, may reduce overreferrals and misclassifications 
and result in the best education program for the student, particularly when new 
strategies and interventions are implemented and evaluated over a reasonable 
period of time. 

In each case, school officials should ensure that the school's review process is 
consistent with state and federal regulations and that whatever action is taken is in 
the best interest of the student. If it is determined that the student's problem stems 
from a disability, a classification is agreed on during the conference in which the 
parent is present. Once there is agreement on the classification, this information is 
passed on to a committee, who, along with the parent, will engage in developing 
the student's individualized educational program. The parent must sign the IEP 
and approve any placement outside of the regular classroom. 

Thus, school districts are required to evaluate every child with disabilities to 
determine the nature of the disability and the need for special education and related 
services. Prior to this evaluation, each district must forward to the child's parent a 
written notice, in the parent's native language, describing the proposed evaluation 
process. Parental consent must be sought prior to the actual evaluation. If consent 
is not provided, the district must initiate an impartial hearing through a hearing 
officer to secure approval to conduct the evaluation. 

Once approval is granted, the evaluation must be fully objective and free of 
any form of bias. The meeting should be conducted, in the child's native language, 
by a multidisciplinary team qualified to assess a wide range of skill areas. Every 
effort must be made to ensure that only validated tests designed to assess specific 
areas of need are utilized. This evaluation process should occur in a timely fashion 
and address each area of the child's suspected disability. 
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No single test should be used as the sole criterion for determining disabilities; 
rather, a battery of appropriate tests designed to assess areas of suspected disabili- 
ties should be used. The child's strengths and weaknesses should be identified dur- 
ing this process, since these will determine, to a large extent, the nature of his or her 
individualized program. A parent or legal guardian who is dissatisfied with the 
evaluation may secure an independent evaluation at the school district's expense, 
unless the hearing officer agrees with the district's assessment. In either case, 
reevaluation of each child with disabilities should minimally occur every three 
years. 

Individualized Educational Program Requirement 

When the evaluation results are produced, an individualized educational program 
must be designed for each child with disabilities. This process usually involves one 
or more meetings in which the child's teacher, parent, and special education repre- 
sentative for the district are present to review and discuss evaluation results. It is 
also recommended that a representative from the evaluation team be present to 
respond to questions and interpret results. If feasible, this person may be repre- 
sented by the child's teacher or the special education supervisor. At a minimum, 
each IEP should include the following: 

1. A statement detailing the child's present level of educational performance 

2. A statement of annual goals, as well as short-term instructional objectives 

3. A description of specific educational services to be provided and a determi- 
nation as to whether the child is able to participate in regular educational pro- 
grams 

4. A description of transitional services to be rendered if the child is a junior or 
senior in high school, to ensure that necessary services are provided when the 
child leaves the regular school environment 

5. A description of services to be provided and a timetable for providing these 
services 

6. An explanation of relevant criteria and procedures to be employed annually 
to determine if instructional objectives are or have been achieved 

Equal Access to Assistive Technology for Students 
with Disablilities 

The Technology-Related Assistance for Individuals with Disabilities Act Amend- 
ments of 1994 provides financial assistance to states to support systems changes 
that assist in the development and implementation of technology-related support 
for individuals with disabilities. The act further ensures timely acquisition and 
delivery of assistive technology devices , including equipment and product systems 
commercially acquired, modified, or customized that are used to increase, main- 
tain, or improve functional capabilities of a child with disabilities. 
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Technology assistive services are also included in this act and involve any service 
that directly assists a child with a disability in the selection, acquisition, or use of an 
assistive technology device. These services may include (1) purchasing, leasing, or 
otherwise providing for the acquisition of assistive technology by the child; (2) 
selecting, designing, fitting, customizing, adapting, applying, maintaining, repair- 
ing, or replacing assistive technology devices; (3) coordinating and using other ther- 
apies, interventions, or service with assistive technology devices, such as those 
associated with existing education and rehabilitation plans and programs; (4) train- 
ing or technical assistance for the child or, where appropriate, the family of such 
child; and (5) training or technical assistance for professionals (including individu- 
als providing education and rehabilitation services), employers, and other individ- 
uals who provide services to, employ, or are otherwise substantially involved in the 
major life functions of the child. 

As a part of assistive technology service, training for teachers, employers, 
administrators, and/or any other persons who are dealing directly with student 
disabilities must be accommodated. Training needs may include: 

1. An understanding of federal law — Section 504, ADA, and/or IDEA 

2. An understanding of their responsibilities in providing accommodations 

3. An understanding of the rights of the child with disabilities 

4. An understanding of how accommodations and modifications should be pro- 
vided 

Program Review and Changes 

Each IEP must be reviewed and revised annually, if necessary, to ensure that the 
continuing needs of the child are met. If changes are contemplated, the child's par- 
ent or legal guardian must be notified. If either objects to the proposed changes, an 
impartial hearing must be held to resolve the conflict. If this process proves unsuc- 
cessful, the parent or guardian may appeal to the state agency and subsequently to 
the courts if a resolution is not reached at the state level. This appeals process is 
designed to ensure fundamental fairness and to meet the requirements of due pro- 
cess, as spelled out in the disabilities act. 

Education-Related Service Requirement 

A related service is viewed as one that must be provided to allow the child with 
disabilities to benefit from special education. A related service may be a single ser- 
vice or an entire range of services or programs needed to benefit the child. Exam- 
ples of such services include, but are not limited to, transportation, medical 
services, counseling services, psychological services, physical therapy, speech 
pathology, audiology, and occupational therapy. 

Interestingly, litigation has challenged precisely what is considered to be a re- 
lated service. A challenge was brought by a school district in the Irving Independent 
School District v. Tatro regarding the difference between a medical service and a re- 
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lated service. Amber Tatro, 8 years old, was born with spina bifida. Due to a bladder 
condition, she was unable to urinate properly. Her condition required a clean, inter- 
mittent catheterization (CIC) every three or four hours to empty her bladder and to 
avoid injury to her kidneys. This procedure was not considered to be a complex one. 
In fact, her parents, babysitter, and teenage brother were all trained to perform this 
simple procedure in a matter of minutes. The record shows that Amber will soon be 
able to perform this procedure herself. When Amber reached school age, her parents 
requested that school personnel perform this procedure as needed during the 
school day. The district refused, arguing that this service was a medical, rather than 
a related service, and did not serve the purpose of diagnosis or evaluation. 

A suit was filed on Amber's behalf, challenging the decision of the district and 
requesting that the district be required to administer this procedure. The district 
court held for Amber by stating that the Education for All Handicapped Children 
Act required that such services be provided. This decision was affirmed by the 
Court of Appeals and granted review by the U.S. Supreme Court. The Supreme 
Court sided with the two previous courts by holding that school authorities must 
provide clean, intermittent catheterization to students requiring such a procedure. 
The Court further enumerated that there can be no question that the EAHCA man- 
dates states to provide programs for children with disabilities, which include spe- 
cial education and related services necessary to achieve the act's objectives. The 
Court stated: 

There is no question that CIC is a related service under the provisions of the act and 
one that is necessary for the child to benefit from special education services. While 
it is recognized that the act technically excludes complex medical services that may 
not be within the competency level of school personnel, CIC is viewed as a simple 
procedure capable of being performed by a nurse or a lay person with minimal prep- 
aration. The court concluded that CIC must be provided by public schools to chil- 
dren in need of this service. 7 

As illustrated by this case, school districts will be required to provide simple 
medical procedures under the category of related services, when such procedures 
do not require complex mastery and the services are necessary for the child to ben- 
efit from an appropriate special education program. 

Least Restrictive Environment 

The IDEA embraces the notion that children with disabilities be placed in educa- 
tional settings that offer the least amount of restrictions, when appropriate. This 
view is supported by the philosophy that children with disabilities should be edu- 
cated with children who are not disabled under normal classroom conditions. The 
primary objective is to provide children with disabilities an opportunity to interact, 
socialize, and learn with "regular" students, thus minimizing the tendency to 
become stigmatized and isolated from the school's regular program. There is also 
inherent value in providing nondisabled students an opportunity to increase 
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awareness of the many challenges faced by children with disabilities and to sensi- 
tize them to their unique needs. Thus, the least restrictive provision of the act man- 
dates the inclusion of students with disabilities into regular classrooms. This 
provision is clearly established in the regulation that states: 

To the maximum extent possible handicapped children in public, private or other 
institutions should be educated with children who are not handicapped and that 
separate schooling or other removal of handicapped children from the regular edu- 
cational environment should occur only when the nature or severity or the handicap 
is such that education in regular classes with the use of supplementary aids and ser- 
vices cannot be achieved satisfactorily . 8 

This regulation is designed to ensure that students with disabilities be pro- 
vided the broadest range of opportunities, based on the least restrictive environ- 
ment provisions. The interpretation of precisely what constitutes the least restrictive 
environment has led to conflicts as well as litigation. Generally, when a child with 
disabilities is not involved in regular classroom instruction, the district must dem- 
onstrate through the evaluation and IEP process that a segregated facility would 
represent a more appropriate and beneficial learning environment. Since the law 
indicates a strong preference for inclusion, the burden of proof rests with educators 
to demonstrate that their decisions are not arbitrary or capricious regarding the 
placement of a child with disabilities. The statute does not mandate inclusion in 
each case involving such a child, but it does require that inclusion be used to the 
fullest extent possible and as appropriate based on the unique needs of the child 
with disabilities. 

The least restrict environment (LRE) is a relative concept. What constitutes the 
least restrictive environment for one child might be totally inappropriate for 
another. For example, a regular classroom placement might be restrictive and inap- 
propriate if the child's instructional and social needs cannot be adequately met. 
Because there is such wide variation of needs among students with disabilities, 
there is no ideal way to provide appropriate educational services to such children. 
Given the variations among these students, a range of placement options must be 
provided, which might include but are not limited to the following possibilities: 

• Regular class with support from regular classroom teachers 

• Regular class with support instruction from special teachers 

• Regular class with special resource instruction 

• Full-time special education class in regular school 

• Full-time special school 

• Residential school 

• Homebound instruction 

The particular placement options should be determined by the needs of the 
child who has disabilities and the type of environment that will best meet his or her 
educational and social needs. 
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Inclusion of Children with Disabilities 

Inclusion is a mere extension of the traditional concept of mainstreaming. Its intent 
is to ensure, as much as possible and when appropriate, that children with disabil- 
ities be placed in regular classrooms. Inclusion is seen as one mechanism designed 
to ensure that all children receive a free, appropriate education in an effort to max- 
imize their learning potential. 

Implicit in this concept is the notion that some educational benefit is conferred 
on students with disabilities when they attend public schools. A child's evaluation 
results, which are used to develop the IEP, would ultimately determine the nature 
of the placement. Since the IEP is tailored specifically to meet the needs of the child 
with disabilities, it must be reasonably calculated to enable the child to receive the 
benefit of instruction. 

Inclusion also is valuable in integrating children with disabilities into the reg- 
ular school program. Many educators feel that all children — disabled and non- 
disabled — benefit from this arrangement. Although many educators support 
inclusion as a way of placing children with disabilities in the most ideal educational 
environment, there are many others who feel that inclusion places these children in 
nonsupportive environments, eliminating valuable time from their learning activ- 
ities. This may be particularly critical in environments where the classroom teacher 
is not properly trained to work with children who have disabilities. The prepara- 
tion of teachers to meet the needs of these children is critical, since inclusion is an 
important component of the IDEA that supports equal access for children with dis- 
abilities. 

Under the concept of inclusion, regular classroom teachers in schools across 
the country are challenged to meet the needs of students with disabilities. In many 
instances, teachers are unprepared to do so. Since the IDEA specifies that students 
with disabilities be provided a free, appropriate public education in the least 
restrictive environment based on each student's individualized educational pro- 
gram, there is an affirmative obligation placed on schools to serve the needs of these 
students. If teachers are not prepared to meet these needs, a legal issue may emerge 
regarding both academic injury as well as physical injury to the student. 

With increasing frequency, regular classroom teachers are called on to meet 
the academic needs and perform related services such as catheterization, suction- 
ing, and colostomy and seizure monitoring when students with disabilities are 
placed in regular classrooms. If teachers are unable to perform these vital services 
effectively, resulting in injury to the child, liability charges may be forthcoming, 
depending on the nature of the injury and factors leading to such injury. Thus, not 
only are classroom teachers expected to meet the academic needs of children with 
disabilities but they may also be expected to provide special education services 
during the inclusion period. 

School districts, then, have the responsibility of ensuring that a reasonable stan- 
dard of care is met when regular teachers work with students who have disabilities. 
This means that districts must be properly prepared to meet the diverse needs of 
such students, which may be accomplished through systematic and continuous 
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training as well as appropriately developed policies and procedures regarding the 
teacher's role in relation to students with disabilities. These procedures should be 
monitored on a systematic basis and altered as the need arises. Failure to adhere to 
these precautions may form the grounds for liability suits for physical injury, as 
well as threats of educational malpractice if parents of children with disabilities 
allege that academic injury resulted from the teacher's lack of skill or fidelity in per- 
forming professional duties. 

Length of School Year 

Numerous lawsuits have emerged regarding the adequacy of the length of the 
school term in relationship to the needs of children with disabilities. There appears 
to be some evidence that supports the view that these children regress more quickly 
when they are without education and services than do students without disabili- 
ties. Based on this view, the courts have been quite liberal in granting requests for 
continuous or year-long schooling for children with disabilities, as illustrated by 
the following case. 

The mother of a child with severe disabilities requested his school district to 
provide a summer program for him, including transportation. Her request was 
denied. The mother appealed the district's decision to the Texas Education Agency. 
A hearing examiner ruled on her behalf. The school district then filed suit, seeking 
review in U.S. district court. The court found that the student, having been without 
a structured summer program, suffered significant regression of the knowledge 
gained and skills learned during the school year. The U.S. Court of Appeals agreed 
with the district court's decision in holding that if a child with disabilities experi- 
ences severe or substantial regression during the summer months in the absence of 
an appropriate summer school program, the child is entitled to year-round ser- 
vices. Since the child in this case would suffer significant regression, he was entitled 
to summer instruction. The court further found that the request for transportation 
was reasonable because the mother was a full-time employee, and it would not cre- 
ate an undue burden on the school district to provide transportation . 9 Also, attor- 
ney's fees were awarded to the parent, based on the Handicapped Children's 
Protection Act, which makes this provision if parents or guardians are successful in 
their litigation against state or local agencies. 

Residential Placement 

The issue regarding whether a child with a disability should be placed in a residen- 
tial facility tends to draw controversy between parents and school district officials. 
Residential facilities are typically expensive and, in most cases, more restrictive for 
the child. However, IDEA requires such placements where there is sufficient evi- 
dence that residential placement is necessary to provide special education and 
related services to the child with disabilities. In such cases, the costs related to res- 
idential placement must be covered by the local school district. If residential place- 
ment is the only means by which a child receives services for educational purposes 
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or educational benefits when there is evidence that such placement also provides 
noneducational benefits, the school district or the state is not relieved from its finan- 
cial obligations to cover the costs related to the placement. 

For example, parents of an Oregon child were awarded reimbursement for 
expenses incurred when they decided to place their child in a residential facility 
after his behavior deteriorated severely in the public school placement. Experts tes- 
tified that the child could only benefit from a 24-hour, 7-day a week completely con- 
sistent environment. The school had a duty to j^lace the child in the most 
appropriate educational placement and failed to so. 

In a contrasting case, the school district decided that a child with chronic 
schizophrenia and disabilities could no longer attend day programs because of epi- 
sodes of aggressive behavior. When the district could not identify a proper residen- 
tial facility in state, it recommended one in the closest state, over the parent's 
objection. The court held for the parents when it was determined that the child was 
denied appropriate education in accordance with his current IEP by his placement 
in an out-of-state facility close to home. The student was awarded compensatory 
education for the years he had been inappropriately placed. 11 

Public school districts are required to pay private school tuition and related 
expenses in cases where the district fails to offer an appropriate special education 
program to a student with a disability. This concept was reinforced by the U.S. 
Supreme Court in the Burlington case in which the father of a child with learning 
disabilities became dissatisfied with his third-grade son's lack of progress in a Mas- 
sachusetts public school system. 12 A new IEP was developed for the child, which 
called for placement in a different public school. The father, following the advice of 
specialists at Massachusetts General Hospital, unilaterally withdrew his son from 
the school system, placing him instead at a state-approved private facility in Mas- 
sachusetts. He then sought reimbursement for tuition and transportation expenses 
from the school committee, maintaining that the IEP was inappropriate. The state 
Board of Special Education Appeals (BSEA) ruled that the proposed IEP was inap- 
propriate and that the father was justified in placing his son at a special school. The 
BESA ordered the school committee to reimburse the father for tuition and trans- 
portation expenses. The committee appealed to the federal courts. A U.S. district 
court held that the parents had violated the Education of the Handicapped Act's 
(EHA's) status quo provision by enrolling their child in the private school without 
approval. Thus, they were not entitled to reimbursement. However, the U.S. Court 
of Appeals, First Circuit, reversed the district court's ruling, and the committee 
appealed to the U.S. Supreme Court. 

In affirming the court of appeals' decision, the Supreme Court ruled that par- 
ents who place a child with a disability in a private educational facility are entitled 
to reimbursement for the child's tuition and living expenses, if a court later deter- 
mines that the school district has proposed an inappropriate individualized educa- 
tion program. Reimbursement could not be ordered if the school district's 
proposed IEP was later found to be appropriate. The Supreme Court observed that 
to disallow reimbursement claims under all circumstances would be contrary to the 
EHA, which favors proper interim placements for children with disabilities. 
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Private School Placement 

The IDEA requires each state to provide special education and related services to 
all children with disabilities. Each state must ensure, to the greatest degree possi- 
ble, that children with disabilities enrolled in private schools receive an appropri- 
ate education. Local school districts may provide services in a public school 
setting or opt to cover the cost of services in private schools. In either case, ser- 
vices must be comparable in quality in both settings. The statute makes a distinc- 
tion between those who are placed in a private school based on their IEP versus 
those whose parents voluntarily place them in private schools. The child who is 
voluntarily placed in a private school by his or her parent has lesser entitlement 
than the child placed in a public school. If a free, appropriate education is pro- 
vided for the child with disabilities based on the IEP and the child is placed in a 
private school based on the parent's desire, the district is under no obligation to 
cover the costs incurred in such placement. However, if the child's IEP calls for a 
private school placement, the district is obligated to cover all costs associated with 
such placement. 



Disciplining Students with Disabilities 

It has long been held that children with disabilities may not be punished for con- 
duct that is a manifestation of their disability. However, they may be disciplined by 
school authorities for any behavior that is not associated with their disability, using 
regular disciplinary procedures, as reflected in school policies. In situations where 
certain types of discipline are warranted, an effort must be made to ensure that the 
punishment does not materially and substantially interrupt the child's education. 
School expulsions, suspensions, and transfers are examples that fall into this cate- 
gory. 

Expulsion 

Expulsion represents the most serious form of punishment, because it results in 
permanent separation from the school district for the student. Two early cases 
addressed the issue of discipline and a change in placement regarding expulsion 
and long-term suspension of children with disabilities. The first case, S-l v. Turling- 
ton , 13 involved expulsion of nine high school students in Hendry, Florida. In sepa- 
rate actions, these students were expelled for various acts of misconduct. One 
student, S-l, requested a hearing to determine whether his behavior was associated 
with his disability. The other eight made no such request. 

School officials had determined in S-l's case that his conduct was not related 
to his disability, since he was not seriously disturbed. S-l brought suit, claiming 
that his rights had been violated under the Education for All Handicapped Chil- 
dren Act. The district court issued an injunction against the state, which was 
appealed by Turlington, the State Superintendent of Education. 
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The issue addressed during the appeal was whether a child with mild retar- 
dation could be expelled without a hearing to determine if the conduct for which 
the student was expelled was related to his disability. The Fifth Circuit Court ruled 
for S-l by stating that a student with retardation may not be expelled without a 
hearing to determine if the conduct exhibited by the child was related to his disabil- 
ity. 

The court was not receptive to the state's claim that the other eight students 
requested no hearing. The court stated that those eight must be provided a hearing 
prior to expulsion proceedings to make the determination regarding disability- 
related behavior. The act places an obligation on school officials to make this deter- 
mination. Even when a determination is made that the conduct exhibited by the 
child is unrelated to his or her disability, school officials must also be mindful that 
long-term suspensions or expulsion are tantamount to a change in placement, thus 
triggering a need for implementation of full procedural safeguards and stay-put 
provisions. 

A leading case, Stuart v. Nappi, addressed this issue. Kathy Stuart was diag- 
nosed with serious academic and emotional difficulties that stemmed from com- 
plex learning disabilities and limited intelligence. She also had a record of 
behavioral problems. 

A meeting of the planning and placement team (PPT) was held in February 
1975, at which Kathy was diagnosed as having a major learning disability. The PPT 
recommended that Kathy be scheduled on a trial basis in the special education pro- 
gram for remediating learning disabilities and that she be given a psychological 
evaluation. Although the PPT report specifically stated that the psychological eval- 
uation be given "at the earliest feasible time," no such evaluation was administered. 

At the beginning of the 1976-1977 school year, Kathy was scheduled to par- 
ticipate in a learning disability program on a part-time basis. Her attendance con- 
tinued to decline throughout the first half of the school year. By late fall, she had 
completely stopped attending her special education classes and had begun to 
spend this time wandering the school corridors with her friends. Although she was 
encouraged to participate in the special education classes, the PPT meeting con- 
cerning Kathy's program, which had been requested at the end of the previous 
school year, was not conducted in the fall of 1976. 

On September 14, 1977, Kathy was involved in schoolwide disturbances that 
erupted at Danbury High School. As a result of her involvement in these distur- 
bances, she received a 10-day disciplinary suspension and was scheduled to appear 
at a disciplinary hearing on November 30, 1977. The Superintendent of Danbury 
Schools recommended to the Danbury Board of Education that Kathy be expelled 
for the remainder of the 1977-1978 school year at this hearing. 

Kathy's attorney requested a hearing with the Danbury Board of Education to 
review Kathy's special education program, and successfully obtained a temporary 
restraining order that enjoined the board from conducting the hearing. Evidence 
revealed that Kathy's program had not been reviewed in nine months by the PPT 
review committee nor had the school developed a new special program for her. In 
ruling for Kathy, the court stated: 
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The expulsion of handicapped children not only jeopardizes their right to an educa- 
tion in the least restrictive environment, but is inconsistent with the procedures 
established by the Handicapped Act for changing the placement of disruptive chil- 
dren. The Handicapped Act prescribes a procedure whereby disruptive children are 
transferred to more restrictive placements when their behavior significantly impairs 
the education of other children. Thus, the use of expulsion proceedings as a means 
of changing the placement of a disruptive handicapped child contravenes the pro- 
cedures of the Handicapped Act. After considerable reflection, the Court is per- 
suaded that any changes in plaintiff's placement must be made by a PPT after 
considering the range of available placement and plaintiff's particular needs . 14 

The importance of the parameters of this decision should be clearly under- 
stood. Children with disabilities are neither immune from a school's disciplinary 
process nor are they entitled to participate in programs when their behavior 
impairs the education of other children in the program. School officials may exer- 
cise at least two options in this situation. First, school authorities can take swift dis- 
ciplinary measures, such as suspension, against disruptive children, disabled or 
not. Second, a PPT can request a change in placement to a more restrictive environ- 
ment for children with disabilities who have demonstrated that their present place- 
ment is inappropriate by disrupting the education of other children. The 
Individuals with Disabilities Education Act thereby affords schools with both 
short-term and long-term methods of dealing with children with disabilities who 
exhibit behavioral problems. 

Schools may use their normal disciplinary procedures to address behavior of 
such students, if that behavior is nondisability related. As emphasized earlier in the 
S-l v. Turlington case, school authorities may not discipline a student with disabil- 
ities for behavior that is a manifestation of his or her disability. 

Since certain types of disciplinary measures may involve removal of children 
with disabilities from their placement, care must be taken to ensure that proper pro- 
cedural guidelines are followed. As established in the previous Stuart v. Nappi case, 
suspension of a student with disabilities is tantamount to a change in placement, 
thus triggering the stay-put provision of the IDEA. These decisions may involve 
transfers, suspensions, and expulsions. The stay-put provision of the IDEA 
requires that children with disabilities remain in their current placement pending 
the completion of the individualized educational program review process. 

There has been some debate as to what constitutes a change in placement. This 
question has been addressed by a number of courts, resulting in several definitions. 
In Concerned Parents v. New York City Board of Education, the court ruled that a 
change in placement occurs when there is a change in the general education pro- 
gram in which the student is enrolled, as opposed to mere variations of it . 15 

In yet another case, Tilton v. Jefferson County Board of Education, the Sixth Cir- 
cuit Court interpreted a change of placement occurring when the modified or 
revised program is not comparable to the program established in the original IEP. 
Irrespective of the precise definition, such change triggers both the procedural and 
stay-put provisions of the IDEA. Procedural protections are obviously designed to 
ensure that the required legal proceedings occur in the manner prescribed by stat- 
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utes, whereas the stay-put provisions allow students to remain in their placement 
during the impartial hearing or subsequent appeals. When there is agreement 
between the parent and school authorities, the child remains in the current place- 
ment, even though it may not be deemed the most appropriate one at that time. 

If either the parent or the school authorities wish to temporarily change the 
placement before the appeals process is exhausted, a court order must be ascertained 
to affect this change. If a decision is reached that a child's placement should be 
changed, special education and related services cannot be discontinued. The child 
must receive educational support. 

Suspension 

School suspension is one of the most common forms of punishment used to remove 
disruptive students from the school environment. It is particularly useful as a dis- 
ciplinary tool in cases where there is an immediate threat to health and safety of the 
child with disabilities or other children in the school. A temporary suspension may 
be justified in cases that fall into this category. There has been considerable dis- 
agreement among school authorities regarding the limits of their authority to 
remove, temporarily, children who are disabled in emergency situations when the 
health and safety of other students are threatened. 

In a compelling case, Honig v. Doe, the U.S. Supreme Court responded to this 
issue. This case involved two students who were emotionally disturbed who had 
been suspended indefinitely for violent conduct related to their disabilities, pend- 
ing the results of an expulsion hearing. Doe had a history of aggressive behavior, 
particularly when he was ridiculed by other students. The facts revealed that Doe 
choked a fellow student with sufficient force to leave visible neck abrasions. He also 
kicked out a window while being led to the principal's office. The other student. 
Smith, experienced academic and social difficulties and had a tendency to respond 
with verbal hostility, stealing, extorting money from classmates, and making sex- 
ual overtures to female students. 

Both students filed suit, contending that the suspensions and proposed expul- 
sions violated the stay-put provision of the IDEA. The district court ruled for the 
students and was later affirmed by the Court of Appeals. The case was reviewed by 
the U.S. Supreme Court. The fundamental issue confronting the high court was 
whether the stay-put provision of the act prohibits states from removing children 
from school for violent or disruptive conduct stemming from their disability. Jus- 
tice Brennan, writing for the majority, reasoned that, under the act, states may not 
remove students with disabilities from classrooms for violent or disruptive con- 
duct stemming from their disabilities. The language in the Individuals with Dis- 
abilities Act clearly prohibits such action while any proceedings are pending. The 
court cannot render an exception to this provision, as the plaintiff suggested. 

Schools, however, may use their normal procedures in dealing with students 
who endanger themselves or others. Students who pose an immediate threat to 
school safety may be temporarily suspended for up to 10 days without inquiring 
into whether the student's behavior was a manifestation of a disability. This type of 
suspension, consistent with an earlier case, Goss v. Lopez, involving nondisabled 




Individuals with Disabilities 



113 



students, is considered to be a short-term suspension that allows school authorities 
the freedom to punish a student with disabilities by removing him or her from the 
classroom in anticipation of further action that might involve long-term suspen- 
sion, movement to a more restrictive environment, or, as a last resort, expulsion. 

The significance of this ruling is that the high court does not interpret short- 
term suspension as a change in placement, and therefore does not trigger the need 
for elaborate procedural requirements associated with the act. 17 However, it is 
important to note that long-term suspensions and expulsion do constitute a change 
in placement and may not be used if the student's conduct is associated with a 
known disability. In extreme situations involving safety risks, school districts may 
seek a court order that permits them to initiate a temporary change of placement. 
In either case, educational services should be provided during the suspension. 

Since the burden of proof rests with the school district to determine if a stu- 
dent's misconduct is a manifestation of a disability, there must be clear and objec- 
tive evidence to support district's actions. A highly skilled and trained team of 
knowledgeable professionals must be charged with making this determination. 
Although there is some disagreement among the courts regarding whether educa- 
tional services should be provided during long-term suspension of students with 
disabilities, the Department of Education has adopted the position of the Fifth Cir- 
cuit Court by suggesting that services should be provided to those students who 
are serving long-term suspensions. 



Individuals with Disabilities 
Education Act of 1997 

Amendments Regarding Discipline 

Under the Individuals with Disabilities Education Act Amendments of 1997, disci- 
pline with respect to suspension, manifestation, and interim alternative educational 
settings (IAES) are addressed. These amendments are designed to provide greater 
flexibility to school districts without violating the rights of students who are dis- 
abled. Based on these amendments, the following provisions apply: 



Discipline and Optional Sanctions. When a student violates a school rule or 
code of conduct that is uniformly applicable to all students, the local education 
agency (LEA), acting through the student's IEP team, may take one of several dif- 
ferent actions: 

1. It may place the student in an interim alternative educational setting or other 
setting for up to 10 days, provided, however, that it also may use the same 
sanction for students who do not have disabilities (stay-put provision 
applies). 

2. It may suspend the student for up to 10 days, provided, however, that it also 
may use the same sanction for students who do not have disabilities (stay-put 
provision applies). 
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3. It may place the student in an IAES for up to 45 days provided, however, that 
it also may use the same sanction for students without disabilities, if the stu- 
dent carries a weapon to school or to a student function or illegally uses drugs 
or sells or solicits the sale of a controlled substance at school or a school func- 
tion (for weapons and drug discipline, stay-put rule does not apply). 

4. It may ask a hearing officer to place a dangerous student into an IAES for up 
to 45 days (if the officer agrees, the "stay-put" rule does not apply). 

Pre/Postsanction IEP Review , Behavior Modification Plan, and Functional 
Assessment Before it takes any disciplinary actions or within at least 10 days 
after it does so, the LEA must convene the IEP team to take one of two different 
actions: 

1. If the LEA has not already conducted a functional behavioral assessment and 
implemented a behavioral intervention, then the IEP team must develop an 
assessment plan to address the student's behavior; or 

2. If the LEA has, however, already developed such a plan and put it into the 
student's IEP, then the team must review the plan and modify it, as necessary, 
to address the behavior for which the student was disciplined. 

Premanifestation Determination Action . Before it imposes any sanction 
(placement in an IAES, placement in another setting, suspension for up to 10 days, 
or placement in an IAES for up to 45 days for weapons, drug violations, or danger- 
ousness), the IEP team and any other qualified personnel must: 

1. Notify the student's parents of the decision and of the student's and parents' 
procedural safeguards. 

2. No later than 10 days after making the decision, review the relationship 
between the student's disability and the student's behavior. 

Manifestation Determination Review . When conducting the manifestation 
review, the IEP team (as supplemented by any other appropriate personnel) must 
determine that the behavior was not a manifestation of the disability if it complies 
with two requirements: 

1. It first considers, in terms of the behavior, all relevant information, including 
evaluation and diagnostic results, information supplied by the parents, obser- 
vations of the student, and the student's present IEP and placement. 

2. After considering these matters, the team must determine that 

• The student's IEP and placement were appropriate and the LEA provided 
special education, related services, supplementary aids and services, and 
behavior intervention strategies consistent with the IEP and placement 

• The disability did not impair the student's ability to understand the impact 
and consequences of the behavior 

• The disability did not impair the student's ability to control the behavior 
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If the team determines that the behavior was not a manifestation of the disabil- 
ity, then the LEA may 

!• Apply to the student the same sanctions that it may apply to students without 
a disability, but it may not terminate altogether the student's access to free 
appropriate public education (FAPE) (no cessation). 

2. Ensure that the student's disciplinary and educational records are transmit- 
ted for consideration by the person making the final disciplinary decision 
(e.g., a school principal). 

Appeal from Disciplinary Action . A parent may appeal (to an impartial hear- 
ing officer) the determination concerning "no manifestation" or any discipline- 
related placement decision. 

1. The hearing must be expedited and must be conducted before an impartial 
hearing officer. 

2. The hearing officer must determine whether the LEA has demonstrated that 
the student's behavior was not a manifestation. 

During the hearing, the hearing officer may place the student in an appropriate 
IAES for up to 45 days, but only if: 

1. The officer determines that the LEA has demonstrated by substantial evi- 
dence (defined as "beyond a preponderance of the evidence") that maintain- 
ing the student's current placement is substantially likely to result in injury to 
the student or others (i.e., other students or staff). 

2. The officer considers the appropriateness of the student's current placement. 

3. The officer considers whether the LEA has made reasonable efforts to mini- 
mize the risk of harm in the student's current placement, including the use of 
supplementary aids and services. 

4. The officer determines that the IAES allows the student to continue to partic- 
ipate in the general curriculum and continue to receive those services and 
modifications that will enable the student to meet IEP goals as well as services 
and modifications that address the sanctioned behavior to ensure that it does 
not recur. 



Placement during Appeals. The student remains in the IAES pending the deci- 
sion of the hearing office, for up to 45 days, unless the parents and LEA agree oth- 
erwise. 

Proposed New Placement (Following IAES). If the LEA places the student in 
an IAES and then proposes to change the student's placement after the IAES place- 
ment expires, and if the parents challenge this proposed change in placement, the 
general rule is that, during the pendency of the hearing on the parents' challenge, 
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the student remains in the placement that existed before the interim placement. 
This rule, however, will not apply, and an exception to it exists, if the LEA maintain 
that it is dangerous for the student to be in that placement and if it also requests an 
expedited hearing. To determine whether the student will return to the original 
placement, remain in the alternative setting (converting it from an interim to a per- 
manent placement), or placed in another setting, the hearing officer must make the 
same four findings of fact and then decide on the placement. 

Preemptive Strike. In order to gain the protections of IDEA'S disciplinary safe- 
guards, a student who previously was not entitled to the protections of IDEA may 
assert that he or she is entitled to special education and related services and to the 
special procedural and other safeguards of IDEA if the LEA had knowledge that the 
student was a student with a disability before the misconduct occurred. The LEA is 
deemed to have known that the student had a disability if: 

1. The parent expressed concern in writing to the LEA that the student is in need 
of services. 

2. The parent has requested a nondiscriminatory evaluation. 

3. The student's behavior or performance has demonstrated that he or she needs 
those services. 

4. The student's teacher or other school personnel have a concern regarding the 
student's behavior or performance and have expressed that concern to the 
LEA's special education director or other personnel. 

If, however, none of these conditions exists and the LEA has no knowledge or 
is not charged with knowledge that the student has a disability, then it may subject 
the student to the same discipline as any other student who engages in comparable 
behavior. If the student is evaluated during the time he or she is subjected to disci- 
plinary measures, the LEA must expedite the evaluation. 

If the LEA determines that the student is in need of special education and 
related services, it must provide those services in accordance with IDEA. The stu- 
dent, however, must remain in the educational placement determined by the school 
authorities pending the evaluation. 

Reporting Criminal Behavior and Referring to Law Enforcement and Judicial 
Agencies. The LEA may report any crime committed by a student to the appro- 
priate authorities. IDEA does not prevent those authorities from exercising any of 
their duties to enforce state or federal criminal law. If it files a report, the LEA must 
provide copies of the student's special education and disciplinary records to the 
authorities with which it filed the report of a crime. 

Transmitting Student Information. The state may require the LEA to include in 
the student's file a statement of any current or previous disciplinary action taken 
against the student. This information may be transmitted to educators to the same 
extent as such information is transmitted for students without disabilities. This 
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statement may include a description of the student's behavior that required disci- 
plinary action, a description of the disciplinary action taken, and any other infor- 
mation that is relevant to the safety of the child and others. If the state adopts a 
disclosure policy and the student transfers from one school to another, the stu- 
dent's records must include a copy of his or her original IEP and a statement of cur- 
rent or previous disciplinary action taken against the student. 

The significance of the changes is that the IEP serves as the link between the 
nondiscriminatory education (NDE) and the least restrictive environment (LRE) 
placement. These amendments make this connection more explicit. There is also a 
very strong component of the LRE found in the IEP. 

Discipline and Behavior Are Now Linked. The IEP "special factors" provision 
requires the IEP team to include appropriate strategies, including positive behav- 
ioral interventions, strategies, and support to address (i.e., prevent and remediate) 
behaviors that impede the student's or others' learning. These behaviors undoubt- 
edly include those for which the student may be disciplined. Thus, the present 
harmful effects rule (the student may not be placed in a program where there will be 
harmful effects to the student, other students, or staff) is not retained, but a preven- 
tion of harmful effects rule is substituted. 

In addition, the IEP team must consist of a regular educator whose input 
includes determining appropriate positive interventions and strategies. 18 The 1997 
amendments should provide greater flexibility for school officials without violat- 
ing the personal and due process of students with disabilities, as well as their par- 
ents. 

Administrative Guide 



Student Disabilities 

1. School districts should ensure that children with disabilities in their districts be 
provided equal access to a public education. Failure to provide appropriate spe- 
cial education may result in a court injunction as well as mandatory compensa- 
tory education. 

2. A lack of funds should not be used by school districts as the basis to deny children 
with disabilities a public education. 

3. School districts should be certain that they clearly understand the difference 
between medical services and related services. 

4. A well-organized and coordinated staff development plan should be developed 
to prepare all teachers to work effectively with children who are disabled. These 
activities should be coherent, continuous, and well supported by the district. 

5. School personnel should be aware of possible liability challenges if they fail to 
perform certain related services properly. 

6. Parental rights must be respected and addressed in matters relating to evaluation 
and IEP development. 

7. Children with disabilities should not be disciplined for behavior that is associ- 
ated with their known disabilities. 



0 

ERIC 



138 





(continued) 



118 



Chapter 4 



Administrative Guide Continued 



8. Long-term suspension, if necessary, will trigger the need for change of placement 
requirements, but in virtually no cases should children with disabilities be with- 
out educational services. School officials should become familiar with the new 
IDEA amendments regarding discipline of such students and be certain that the 
amendments are incorporated into district policy. 

9. School districts may be assessed attorney fees under the Handicapped Children's 
Protection Act, if a parent prevails in a suit for a violation of IDEA. 

10. The burden of proof rests with the school district in determining whether misbe- 
havior by a student with disabilities is attributed to the disability. 

11. School districts should ensure that architectural barriers do not prevent or other- 
wise qualify individuals who are disabled from receiving services or participat- 
ing in programs or activities provided by the district. 

12. According to one court, school districts are expected to provide sign language 
interpreters at district expense to deaf parents of hearing children at school-initi- 
ated activities related to the academic or disciplinary aspects of the child's edu- 
cation. 

13. School districts may be required to provide educational services beyond the reg- 
ular school year, depending on the student's unique needs. 



Attention Deficit Hyperactivity Disorder 
and Federal Protection 

A growing number of children with attention deficit hyperactivity disorder 
(ADHD) are enrolled in public schools. Three federal statutes — the Individuals 
with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act of 1973 
(RHA), and the Americans with Disabilities Act (ADA) — cover children with atten- 
tion deficit hyperactivity disorder. 

Under IDEA, ADHD eligible students must possess one or more specified 
physical or mental impairments and must be determined to require special educa- 
tion and related services based on these impairments. ADHD alone is not sufficient 
to qualify a child for special education services unless it impairs the child's ability 
to benefit from education. Children with ADHD may be eligible for special educa- 
tion services if they are found to have a specific learning disability, be seriously 
emotionally disturbed, or possess other health impairments. 

Section 504 provides education for children who do not fall within the disabil- 
ity categories covered under IDEA. This statute further requires that a free, appro- 
priate public education be provided to each eligible child who is disabled but does 
not require special education and related services under IDEA. A free, appropriate 
education, as defined under Section 504, includes regular or special education and 
related services designed to meet the individual needs of students consistent with 
the provisions involving evaluation, placement, and procedural safeguards. The 
act stipulates: 
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• Parents are guaranteed the right to contest the outcome of an evaluation if a 
local district determines that a child is not disabled under Section 504. 

• The local district is required to make an individualized determination of the 
child's educational needs for regular or special education or related aids and 
services if the child is determined to be eligible under Section 504. 

• Implementation of an individualized educational program is required. 

• The child's education must be provided in the regular classroom unless it is 
shown that the education in the regular classroom with the use of supplemen- 
tary aids and services cannot be achieved satisfactorily 

• Necessary adjustments must be made in the regular classroom for children 
who qualify under Section 504. 

The education program requirements of RHA, although not as detailed, are 
fairly consistent with those of IDEA. The Rehabilitation Act and Americans with 
Disabilities are similar regarding basic provisions. RHA regulates organizations 
that receive federal funds, whereas ADA covers virtually all public and private 
schools with the exception of private religious schools. Receipt of federal funds is 
not associated with ADA. Although there is overlap between these two laws, the 
requirements are essentially the same for both. Fundamental to both laws is the 
requirement that children with ADHD and other disabilities not be treated differ- 
ently based solely on their disability. 

Correctable Illnesses and ADA 

The U.S. Supreme Court provided new meaning to the Americans with Disabilities 
Act (ADA) in three separate rulings affecting employees. The three landmark rul- 
ings held that Americans with physical impairments are not protected by ADA in 
instances in which their impairments are correctable. At issue were cases involving 
eyesight and hypertension. The high court held that eyesight and hypertension 
were correctable impairments that do not receive coverage under ADA. These rul- 
ings did not affect the 43 million individuals with bona fide cases of disability. The 
Supreme Court held that the determination of whether a person is protected by 
ADA should be made with respect to measures that mitigate the individual's 
impairment including, in these instances, eyeglasses and contact lens. An identical 
ruling was made against a Kansas truck mechanic with high blood pressure that 
was deemed correctable with medication. The third case drew the same result in 
Oregon involving a truck driver who was virtually blind in one eye. The U.S. 
Supreme Court's decisions, while excluding over a million Americans from cover- 
age of ADA, provided clear guidance to both employers and employees regarding 
the intent of ADA and its scope of coverage. These cases are summarized here. 

Severely myopic twin sisters, with uncorrected visual acuity of 20/200, or 
worse, applied for employment as commercial airline pilots. With corrective mea- 
sures, both women function identically to individuals without similar impair- 
ments. They applied to the defendant, a major commercial airline carrier, for 
employment. They were rejected because they did not meet the airline's minimum 
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requirement of uncorrected visual acuity of 20/100 or better. They then filed suit 
under the Americans with Disabilities Act of 1990 (ADA), which prohibits covered 
employers from discriminating against individuals on the basis of their disability, 
which is defined as "a physical or mental impairment that substantially limits one 
or more . . . major life activities" or as "being regarded as having such an impair- 
ment." The district court dismissed the plaintiffs' complaint for failure to state a 
claim on which relief could be granted. The court held that petitioners were not 
actually disabled under the disability definition because they could fully correct 
their visual impairments. The plaintiffs had alleged only that the defendant 
regarded them as unable to satisfy the requirements of a particular job — global air- 
line pilot. These allegations were insufficient to state a claim that the plaintiffs were 
regarded as substantially limited in the major life activity of working. The Tenth 
Circuit Court ruled that the petitioners did not allege that they are "disabled" 
within the ADA's meaning. 19 

This case was addressed by the U.S. Supreme Court in a 7-2 ruling. The high 
court affirmed the Tenth Circuit Court of Appeal's ruling. Justice O'Connor deliv- 
ered the opinion of the Court. 

The Americans with Disabilities Act of 1990 prohibits certain employers from dis- 
criminating against individuals on the basis of their disabilities. [The plaintiff's] 
challenge the dismissal of their ADA action for failure to state a claim upon which 
relief can be granted. We conclude that the complaint was properly dismissed. In 
reaching that result, we hold that the determination of whether an individual is dis- 
abled should be made with reference to measures that mitigate the individual's 
impairment, including, in this instance, eyeglasses and contact lenses. In addition, 
we hold that [the] petitioners failed to allege properly that [the] respondent 
"regarded" them as having a disability within the meaning of the ADA. 

The plaintiffs failed to state a claim on which relief could be sought under 
ADA. Since their illness could be corrected with appropriate measures, it did not 
fall under the protection of ADA. 20 

In a related case, the United Parcel Service, (UPS) hired Murphy as a 
mechanic, a position that also required him to drive commercial vehicles. To drive, 
he had to satisfy certain Department of Transportation (DOT) health certification 
requirements, including having "no current clinical diagnosis of high blood pres- 
sure that would interfere with his ability to operate a commercial vehicle safely." 
Despite his high blood pressure, he was erroneously granted certification and 
began working. After the error was discovered, the company fired him on the belief 
that his blood pressure greatly exceeded the DOT'S requirements. Murphy brought 
suit under the Americans with Disabilities Act of 1990 (ADA). The district court 
granted UPS a summary judgment, which was affirmed by the Tenth Circuit Court. 
Using the Supreme Court ruling in the Sutton v. United Airlines case, which held 
that an individual claiming a disability under the ADA should be assessed with 
regard to any mitigating or corrective measures employed, the Court of Appeals 
held that the petitioner's hypertension is not a disability, because his doctor testi- 
fied that, when medicated, the petitioner functions normally in everyday activities. 
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The court also affirmed the district court's determination that Murphy is not 
"regarded as" disabled under the ADA, explaining that UPS did not terminate him 
on an unsubstantiated fear that he would suffer a heart attack or stroke, but because 
his blood pressure exceeded the DOT's requirements for commercial vehicle driv- 
ers. 21 

This case reached the Supreme Court in April 1999. In a 7-2 decision, the U.S. 
Supreme Court examined the Tenth Circuit Court of Appeals' ruling by deciding 
whether the court of appeals erred in considering Murphy's medicated state when 
it ruled that his impairment does not substantially limit one or more of his major 
life activities and whether it erred in determining that the plaintiff is not regarded 
as disabled. The Supreme Court concluded that the Court of Appeals' position of 
both issues was correct. This ruling clearly suggests that correctable illnesses are 
not deemed disabilities that trigger the application of ADA standards. The 
Supreme Court's ruling in these cases narrows the impact of the Americans with 
Disabilities Act. 

Before beginning a truck driver's job with Albertson's, Inc., in 1990, Kirking- 
burg was examined to see if he met the Department of Transportation's basic vision 
standards for commercial truck drivers, which require corrected distant visual acu- 
ity of at least 20/40 in each eye and distant binocular acuity of at least 20/40. 
Although he has amblyopia, an uncorrectable condition that leaves him with 20/ 
200 vision in his left eye, the doctor erroneously certified that he met the DOT stan- 
dards. When Kirkingburg's vision was correctly assessed at a 1992 physical, he was 
told that he had to get a waiver of the DOT standards under a waiver program ini- 
tiated that year. Albertson's, however, fired him for failing to meet the basic DOT 
vision standards and refused to rehire him after he received a waiver. Kirkingburg 
sued Albertson's, claiming that firing him violated the Americans with Disabilities 
Act of 1990. In granting a summary judgment for Albertson's, the district court 
found that Kirkingburg was not qualified without an accommodation, because he 
could not meet the basic DOT standards and that the waiver program did not alter 
those standards. The Ninth Circuit reversed, finding that (1) Kirkingburg had 
established a disability under the ADA by demonstrating that the manner in which 
he sees differs markedly from the manner in which most people see; (2) although 
the ADA allowed Albertson's to rely on government regulations in setting a job- 
related vision standard, Albertson's could not use compliance with the DOT regu- 
lations to justify its requirement because the waiver program was a legitimate part 
of the dot's regulatory scheme; and (3) although Albertson's could set a vision stan- 
dard different from the DOT's, it had to justify its independent standard and could 
not do so here. 

The high court observed, "An employer who requires as a job qualification 
that an employee meet an otherwise applicable federal safety regulation does not 
have to justify enforcing the regulation solely because its standard may be waived 
experimentally in an individual case." 22 

Albertson's job qualification was not of its own origin, but was the visual acu- 
ity standard of the Federal Motor Carrier Safety Regulations, and is binding on 
Albertson's. The validity of these regulations is unchallenged; they have the force 
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of law and they contain no qualifying language about individualized determina- 
tions. Were it not for the waiver program, there would be no basis for questioning 
Albertson's decision, and right, to follow the regulations. 

The regulations establishing the waiver program did not modify the basic 
visual acuity standards in a way that disentitles an employer's, such as Albertson's, 
reliance on the basic standards. In setting the basic standards, the Federal Highway 
Administration, the DOT agency responsible for overseeing the motor carrier 
safety regulations, made a considered determination about the visual acuity level 
needed for safe operation of commercial motor vehicles in interstate commerce. In 
contrast, the regulatory record made it clear that the waiver program in question in 
this case was simply an experiment proposed as a means of obtaining factual data 
to determine if existing standards should be relaxed. 

The ADA should not be read to require an employer to defend its decision not 
to participate in such an experiment. It is simply not credible that Congress enacted 
the ADA with the understanding that employers choosing to respect the govern- 
ment's visual acuity regulation in the face of an experimental waiver might be bur- 
dened with an obligation to defend the regulation's application according to its 
own terms. The U.S. Supreme Court reversed the ruling of the Ninth Circuit Court 
of Appeals in holding for Albertson's. 

Administrative Guide 



Americans ivith Disabilities 

1. The Americans with Disabilities Act prohibits employment discrimination by 
employees with 15 or more employees. 

2. School districts should develop nondiscriminatory policies regarding individu- 
als with disabilities. 

3. School districts should not segregate or limit job opportunities for individuals 
based on their disabilities. 

4. School districts may not utilize and promote standards that have a discrimina- 
tory effect or perpetuate discrimination against people with disabilities. 

5. Employment or employment benefits may not be denied to individuals who 
have a relationship with people who are disabled. 

6. School authorities may not deny employment to individuals with disabilities to 
avoid providing reasonable accommodations. 

7. Selection tests or standards may not be used that screen out individuals with dis- 
abilities unless school authorities can demonstrate that they are job related. 

8. School districts must utilize standards that identify the skills of the person with 
disabilities rather than his or her impairments. 

9. School districts should take appropriate measures to protect the confidentiality 
of medical records regarding individuals with disabilities. 

10. School districts may be assessed compensatory and punitive damages for delib- 
erate acts of discrimination against individuals with disabilities. 

1 1 . Correctable illinesses will not receive protection under ADA. 

12. Physical and mental impairments must be bona fide and meet the full require- 
ments of ADA to receive coverage. 
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School Personnel and 
School District Liability 



School districts as well as school officials and employees may incur liability for 
their tortious acts, when these acts result in injury to students. A tort is an actionable 
or civil wrong committed against one person by another independent of contract. 
If injury occurs based on the actions of school personnel, liability charges may be 
imminent. Liability may result from deliberate acts committed by another or acts 
involving negligence. 

Students who are injured by school district personnel may claim monetary 
damages for their injury resulting from either intentional or unintentional torts. 
They also may, under certain conditions, seek injunctive relief to prevent the con- 
tinuation of a harmful practice. Tort law further provides an opportunity for 
injured parties to bring charges when facts reveal that they received injury to their 
reputations. 

In school settings, a tort may involve a class action suit affecting a number of 
school personnel, especially in cases involving negligent behavior. A tort may also 
involve actions brought against a single teacher, principal, or board member, 
depending on the circumstances surrounding the injury and the severity of the 



Educators commit a tort when they violate a legally imposed duty that results 
in injury to students. Before the court will allow recovery, it will determine factu- 
ally where the actual fault lies and whether liability claims are justified based on the 
circumstances in a given situation. 



The School as a Safe Place 

Schools are presumed to be safe places where teachers teach and students learn. 
The prevailing view held by the courts is that prudent professional educators, act- 
ing in place of parents, are supervising students under their care and ensuring, to 
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the greatest extent possible, that they are safe. This doctrine is designed to provide 
parents reasonable assurance that their children are safe while under the supervi- 
sion of responsible professional adults. 

It places an affirmative obligation on all certified school personnel to take nec- 
essary measures to ensure that the school environment is safe and conducive for 
students. Although the courts, in general, have fallen short of ruling that students 
have a constitutional right to be protected from harm, at least two courts have been 
willing to address this issue. 

In the Hosemann v. Oakland Unified School District case, a California Superior 
Court judge ruled that Oakland public schools have an affirmative duty to alleviate 
crime and violence on school campuses. 1 This case involved two students, a theft, 
and an assault. The facts surrounding the case may not be as important as its out- 
come. This ruling represented the first one in which a court interpreted a state con- 
stitutional amendment that grants students and staff an "inalienable right" to 
attend campuses that are safe, secure, and crime free. 

Subsequently, in the Doe v. Taylor case involving sexual abuse of a female stu- 
dent, the court exonerated the superintendent but not the principal, who should 
have known of the girl's constitutional right to be protected from sexual abuse. The 
court further held that a public school administrator in Texas had a duty to protect 
students from hazards of which he knew or should have known while students 
were under the school's functional custody. 2 These two cases fall short of holding 
school officials to a strict constitutional standard regarding safe campuses, but they 
do open the arena for further debate regarding the obligation school officials have 
in providing safe campuses, especially in light of the high incidents of crime and 
violence in public schools today. It would not be surprising to see courts become 
more stringent in their rulings involving school safety, as school violence continues 
to escalate in the nation's public schools. 

Limiting Liability for School Violence 

Violence continues to plague our nation's schools with the recent tragedy in Little- 
ton, Colorado, deemed to be the worst ever in the history U.S. schools in which 12 
students and one teacher were killed before the two gunmen killed themselves. 
During the past three years, deaths are increasingly linked with school violence. 
Since 1997 alone, school violence has struck 10 U.S. schools, resulting in numerous 
deaths (see Table 5.1) and significant injuries. 

Based on recent polls by the National Education Association, on an average 
day, more than 150,000 children will miss school because they are afraid of being 
hurt by other students. In 1992, 6 percent of the students in the United States 
between the ages of 12 and 19 sometimes or most of the time feared that they were 
going to be attacked at school; in 1997, that percentage rose to 9 percent. The 
National School Safety Center reports that during each hour of the day, 2,000 stu- 
dents and three to four teachers are attacked at school. Students express a genuine 
fear of attending school because they do not feel safe. Parents also express concerns 
about safety, viewing discipline and school safety as their leading concerns. With 
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TABLE 5.1 School Violence and Number of Deaths per State (199211993 to 1999/2000) 



State 


Number 
of Deaths 


State 


Number 
of Deaths 


State 


Number 
of Deaths 


Alaska 


2 


Kentucky 


6 


Nevada 


1 


Alabama 


3 


Louisiana 


1 


New York 


10 


Arkansas 


6 


Massachusetts 


5 


Ohio 


3 


Arizona 


1 


Maryland 


3 


Oklahoma 


1 


California 


59 


Michigan 


9 


Oregon 


2 


Colorado 


15 


Minnesota 


1 


Pennsylvania 


10 


Connecticut 


2 


Missouri 


9 


South Carolina 


4 


Washington, DC 


7 


Mississippi 


5 


Tennessee 


8 


Delaware 


1 


Montana 


1 


Texas 


14 


Florida 


17 


North Carolina 


6 


Utah 


1 


Georgia 


17 


Nebraska 


1 


Virginia 


2 


Iowa 


1 


New Hampshire 


1 


Washington 


11 


Illinois 


9 


New Jersey 


6 


Wisconsin 


1 


Kansas 


2 


New Mexico 


1 







Source: National School Safety Center's Report on School Associated Violent Death. 



escalating acts of school violence and deaths, liability suits against school personnel 
are imminent. 

Schools as Safe Places 

As previously discussed, schools are presumed to be safe places by the courts. Their 
presumption is based on the presence of licensed teachers and administrators who 
have been properly trained to supervise and provide for student safety during the 
school day. In fact, educators have been assigned three legal duties by the courts 
under in loco parentis (in place of parents) — to instruct, supervise, and provide for 
the safety of students. Although there is little expectation that students will never 
be injured, there is an expectation that school personnel exercise proper care to 
ensure, to the greatest extent possible, that students are protected from harm. When 
an unavoidable injury occurs, there is generally no liability. However, when injury 
is based on negligence, there are grounds for liability charges. School personnel, 
based on their legal duty, are expected to foresee that students may be injured 
under certain circumstances. Once determined, reasonable steps are necessary to 
prevent injury. In liability cases, courts will seek to determine if school officials 
knew or should have known of an impending danger and whether appropriate 
steps were taken to protect students. For example, when school officials receive 
information regarding a threat made to a student, they are expected to investigate 
to determine if there is imminent danger involved. Failure to do so may bring lia- 
bility charges. Simply stated, there is no defense for failure to take reasonable steps 
to prevent foreseeable injury to students in school. Of course, prudent action is not 
Q required in the absence of foreseeability. It would, however, be difficult for school 
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officials to make the case that they were unaware of a potentially dangerous situa- 
tion when students and teachers were aware of it. 

School Violence and Negligence 

In cases involving violent acts in schools, the fundamental question raised is: Could 
these acts have been avoided had school officials exercised the proper standard of 
care? Due care requires that school officials exercise the same degree of care that a 
person of ordinary prudence would exercise under the same or similar circum- 
stances. This standard will vary depending on the degree of risk involved. Cer- 
tainly, in cases involving threats of violence, the level of care expected of school 
officials would be high, particularly in instances where violent acts have occurred 
previously in the school. Failure to exercise the proper standard of care usually 
results in negligence. 

Emerging Legal Issues 

School personnel have a legally recognized duty and are required to adhere to a 
certain standard of conduct. With critical incidents of violence erupting in schools 
across the nation and resulting in serious injury and deaths, a host of legal questions 
will be raised. In fact, the first major case has surfaced in West Paducah, Kentucky, 
in which 45 defendants have been named, including the board of education as well 
as numerous teachers and administrators who allegedly failed to heed warning sig- 
nals that a 14-year-old would carry out a violent act resulting in three fatalities. 

In this case, plaintiffs contended that the suspect wrote violent class papers 
involving shooting students and detonating bombs at school, yet no action was 
taken by the teacher to inform school officials of the suspect's violent stories. Fail- 
ure to do so,. according to the plaintiffs, constitutes negligence. Given the serious- 
ness of these charges, coupled with increased acts of violence, school personnel are 
facing a serious dilemma. How far are teachers and administrators expected to go 
in responding to students' work that contains violent content? Are there legal con- 
sequences when they do so? What are the consequences when they fail to respond? 
These are perplexing questions with no simple answers. 

Freedom of Expression: Prohibitions and School Violence 

Students are afforded certain constitutional rights in the school setting, including 
freedom of expression, rights to a degree of privacy, protection against cruel and 
abusive treatment, and equality of treatment. They also are afforded constitutional 
protection against infringement of these rights, unless school officials can show that 
they had a legitimate need to restrict their rights, in which case the burden of proof 
rests with school officials. Certainly, concerns involving health and safety of stu- 
dents would justifiably fall in this category. For example, school officials may pre- 
vent a student from bringing a dangerous weapon to school because it obviously 
poses a threat to safety. Administrative action can be taken without offending the 
student's constitutional rights to privacy. The issue, however, that is not as clearly 
discernible is one involving self-expression. Under what conditions may school 




